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The war in Ukraine and international criminal law

BoiiHa B YkpanHe U MeKIyHAPOIHOE YIoJI0BHOE MpaBocynue’

Amooc Kai

npogeccop I’ émmuneencrozo ynusepcumema (I epmanus)
CYObsl cCneyuanrbHo20 mpubynana (cneyuanusuposantvlx naiam) no Kocoso

(I'aaea, Huoepranowi)

becnpeneneHTHBIM 1IAar 3HAYUTEIBHOTO
yyclia roCydapcTB, KOJUIEKTMBHO I€peNaBIINX
cutyauuro B Ykpaune IIpoxypopy MexnyHa-
ponHoro yronoBHoro cyna (MYC), ycumn mex-
JYHAPOJHYI0 JIETUTUMHOCTb PacCleIOBaHUs
MEKyHapOAHBIX NPECTYIICHUN B YKpauHe. Ho
4Eero Ha CaMoOM [eJIe€ MOXHO JOCTUYb C IIOMO-
b0 paccienoBaHusi? MoxXeT U pOCCUHCKUA
npe3uneHT [lyTun korna-nn6o ObITh MPUBICYEH
K YTOJIOBHOM OTBETCTBEHHOCTH?

KOpucoukyus MYyC

B coorBerctBum co cBouM Pumckum cra-
tytom?, MYC o0nasaer IOpUCAMKINEH B OTHO-
LIEHUU MNpeaycMoTpeHHbIXx (CraryTom mpecry-
wieHni (ctarbu 5 — 8bis), COBEpIIEHHBIX HA
TeppUTOpUH rocyaapcTa-yuyactauka MYC (cra-
Thu 12 (2)(a)) miu rpaskjanaMu TaKoTo rocyiap-
crBa (crareu 12 (2)(b))*. DTu orpannveHus Tep-
PUTOPHAJIIBHON M TNEPCOHAIBHOW FOPUCAMKIIUHU
MOTYT OBITH CHSITHI B JIByX CIIy4asX: B cllydae
MpU3HAHUS TocynapcTBoM topucaukuuun MYC
B 0cobom ciydae (crateu 12 (3)), wiu B ciiydae
nepenaun curyauu B MYC Cosetom be3omac-
Hoct OOH (crarem 13 (b)).

! TlepeBon ¢ Hemenkoro si3pika [nmeba boryma.
Crarbsi TIOJI OpWUTHHAIBHBIM 3aronoBkoM “‘Ukraine-
Krieg und internationale Strafjustiz” omy0nukoBaHa B
Deutsche Richterzeitung, 04/2022.

2 Nlanee — Pumckwii craryt, Ctaryr MYC.

3 Tlogpo6uee o ropucaukiuu MY C: Ambos, Inter-
nationales Strafrecht, 5. Aufl. 2018, § 8 Rn. 4 ff.; ders.,
Treatise on International Criminal Law. Volume III:
International Criminal Procedure, 2016, S. 242 ff.

VYKpanHa BOCIOJIB30BaNIaCh MEPBBIM BapH-
aHTOM U Tpu3Hana ropucaukuuio MYC aByms
JeKJapalusMi: B T[E€pPBOM JEKJIapaluu OT
9 ampens 2014 1. ykpauHCKuUE BJIACTH MPU3HAIN
topucaukiio MYC B OTHOIIEHUH MPECTYyIUIe-
HUH, COBEPIIEHHBIX Ha TEPPUTOPUH YKpPAUHBI 32
nepuoy ¢ 21 HosOps 2013 roga mo 22 deppans
2014 roma*; mo BTOpO#l mekiapaiuu OT 8 mas
2015 rosma naHHBIN CPOK OBLIT pacrpoCcTpaHEH Ha
HEOTpaHWYEHHOE BpeMs HauuHas ¢ 20 ampens
2014 roma’. Takum oOpasom, Cym oOmamaer
IOPUCIUKIMEN B OTHOLIEHUH IIPEY CMOTPEHHBIX
CratyToM mpecTymjeHHi (3a HUCKIIOUYeHHEM
NPECTYIUIEHUS arpeccuu), COBEPLICHHBIX Ha
TeppuTopuu Ykpaussl ¢ 21 Hos6ps 2013 rona.

«3anyck» IPUCIUKINU

Jaxe ecmm MYC o0nagaer FOpUCIUKIINCH,
9TOTO HEJOCTATOYHO JUIS PACCIICIOBAHMS — FOPUC-
JKIIMS JOJDKHA OBITh aKTUBUPOBAHA (3amylleHa).
Takoii «3aImyck» MOXKET OBITh OCYIIIECTBIIEH TPEMS
criocobamu: IyTeM Tepenadn cutyarwn lIpo-
Kypopy
13)(a) Craryra MYC), Coerom besomacHoctn
OOH (crarpst 13(b)) mm pemennem IIpoxypopa

ToCyAapCTBaMU-y4aCTHUKaMH (CTaTBH

proprio motu (crarbs 13(c)). B manHOM ciydae
BO3MOXKHOCTB Tiepenaun jena Coserom besonac-
HOCTH, OYEBUJIHO, WCKIFOYEHA, TOCKOIbKY Poc-
CHsI, KaK IMOCTOSHHBIN wieH CoBeTa, HaJIOKUT BETO

+  <https://www.icc-cpi.int/itemsDocuments/997/

declarationRecognitionJuristiction09-04-2014.pdf>.

> <https://www.icc-cpi.int/iccdocs/other/Ukraine
Art_12-3 declaration 08092015.pdf#search=ukraine>.
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Ha Takyi pesosmonui’. «CamooOparieHue» 1o
cMbIcity cTatbu 13(a), mpaKTUKOBABILEECsS HEKO-
TOPBIMU a(pPUKAHCKHUMU TOCYJapCTBAMHU B IIE€PBbIE
roziel cymiectBoBanust Cyna’, co cTOpoHbI YKpa-
UHBI TaKXKe MCKIIOUYEHO, IIOCKOJIBKY OHA HE SIBIISI-
eTcsl y4acTHUKOM Pumckoro craryra.

Takum 00pa3zoM, NPOKYpOp HHULIMHUPOBAT
paccnenoBaHue proprio motu B COOTBETCTBUHU CO
cratbeil 15 (mpeaBapuTeNbHOE pacCCleOBAHNUE),
KOTOpO€, OJIHAKO, MOJKET ObIThb Ha4aro TOJBKO
B TOM CITy4ae, €CJIM BbIBOJ O HAJIMYMU «I0CTaTOu-
HBIX OCHOBaHUID JJIsl Hauasa paccieoBaHus (cTa-
Ths1 15 (3) Craryra MYC) Oyner omoOpen Ilana-
TOHM TpeBapuUTENbHOIO MPOU3BOICTBA B COCTABE
Tpex cyzaei. Takas mporerypa paHHero CyneOHOTo
KOHTPOJIsSL HaJl IIPOKYPOPOM B KOHTEKCTE IpeJiBa-
PUTEIBHOTO pacciejoBaHus ObUT IIEHO, KOTOPYIO
JPY’KECTBEHHBIE Cy/Ty TOCYIapCTBa JTOIKHBI ObLIH
3amiaruTh 3a Hanmmuue B Cyne He3aBHCHUMOIO
npokypopa®. DTo HH B KOeM Cliyuae He «IErkas
MIPOTYJIKa» YISl MPOKYpOpa, YTO IEMOHCTPUPYIOT
OTpHULATEIbHbIE PELIEHHS CyAEH 10 €ro 3arpocaM.
BwMmecte ¢ TeM, 3Ta mpouenypa ¢ COOTBETCTBYHO-
IMMH PUCKaMHU ISl TIPOKYpOpa He MPemaycMo-
TpeHa JJIsl CIIydaeB Nepeady CUTyalluu rocyaap-
crBamu-yyacTHuKamMu 1 CoBetom besomacnocti,
M03TOMY KOJIJIEKTUBHAsS Tepeaada rocyJapcTBamMu
YKPauHCKOM CHUTyalluu, O KOTOPOH Y€ TOBOpH-
JIOCh B Ha4aje, yCUINIIA MO3ULIUH IIPOKYPOpa.

ITpokypop Kapum A.A. XaH He TOJILKO cam
HECKOJIBKO Pa3 MPH3HABAI 3TO,” HO M Ipeyiarai

6 Poccus yxe O10KHpOBaja paHee MPUHSITHE PE30-
mronmu CoBera Be30macHOCTH Ha OCHOBAHHMHU IVIABBI
VII Ycraa OOH: https://www.un.org/press/en/2022/
sc14808.doc.htm>

7 Ambos, Internationales Strafrecht, a.a.0., § 8
Rn. 7; ders., Treatise ICL 111, a.a.0O., S. 257 ff.

8 Ambos, Treatise ICL 111, a.a.0., S. 265.

? Cwm. 3asiBnienust [Ipokypopa MYC K. Xana ot 28
¢bespans 2022 r. (mpuBoautcs nanee) u 11 mapra 2022
I, («Mos KaHUeNspHs OTpearupoBaja Ha 3TOT Gecrpe-
LEJACHTHBIN KOJUIEKTUBHBIM MPU3BIB K ACUCTBUSAM CO
CTOPOHBI TOCYJaPCTB-YYaCTHUKOB).
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TaKylo Iepesady rocyJapcrBaMy B CBOEW JeKJia-
pauuu ot 28 despaist 2022 roga'’, mocre yero Ha
CIeIyroNIMii 1eHb — 1 MapTa — JIuTBa cHavana ocy-
HIECTBUIA TaKylo Iepejady, KoTopasi 3aTeM BTO-
pOro Mapra KOJUIEKTUBHBIM PELLEHUEM, KOOPIU-
HUpyeMbIM BenmmkoOpuTanueit momaepikany emnié
38 rocymapct, u 11 mapra 2022 emgé aBa rocy-
napcrsa''. B o6ieit cinoxHoctr 41 rocynaperso'’?
B HacTosiiiee Bpems nepenano npokypopy Cyna
curyaiuio B Ykpaune. Taxoro B ucropuu Cyna
elI€ He MPOUCXoanio. B eqMHCTBEHHON CUTyalMK
KOJUISKTMBHOM Tiepeniadu (B OTHOIIEHUH Benecy-
3J1bl) YUCJIO TOCYAAPCTB, OCYIIECTBISIOIINX IIepe-
a4y, COCTaBJISLIO BCETO LIECTh>.

Cwm. sasenenme K. Xama or 28 despans
2022 roja <https://www.icc-cpi.int/Pages/item.
aspx?name=20220228-prosecutor-statement-ukraine>:
«AJBTCpHATHBHBIA MyTh, W3JIOKCHHBIH B Craryre,
KOTOPBI MOT emé OOoJbIle YCKOPHTH PAaCcCMOTPEHUE
BOIIPOCOB, 3aKIIOUajCs Obl B mom, umoowvl 2ocyoap-
cmeo-yuacmuux MYC nepedano cumyayuio B MOIO
KaHIICISIPHIO, YTO ITO3BOJIHIIO OBl HAM aKTHBHO H He3d-
MeOnUmenbHo npucmynums X He3aBUCUMOMY H 00BEK-
TUBHOMY pacclieJIoBaHusIM» (BbIIeIeHO MHOM -K.A.).

' Basenenne K. Xawma or 2 mapra 2022 roma
https://www.icc-cpi.int/Pages/item.aspx ?name=2022-pros-
ecutor-statement-referrals-ukraine (Republic of Albania,
Commonwealth of Australia, Republic of Austria, King-
dom of Belgium, Republic of Bulgaria, Canada, Republic
of Colombia, Republic of Costa Rica, Republic of Croatia,
Republic of Cyprus, Czech Republic, Kingdom of Den-
mark, Republic of Estonia, Republic of Finland, Republic
of France, Georgia, Federal Republic of Germany, Hellenic
Republic, Hungary, Republic of Iceland, Republic of Ire-
land, Republic of Italy, Republic of Latvia, Principality of
Liechtenstein, Grand Duchy of Luxembourg, Republic of
Malta, New Zealand, Kingdom of Norway, Kingdom of
the Netherlands, Republic of Poland, Republic of Portugal,
Romania, Slovak Republic, Republic of Slovenia, King-
dom of Spain, Kingdom of Sweden, Swiss Confederation,
United Kingdom of Great Britain and Northern Ireland).

12 3asgBnenne K. Xana ot 11 mapra 2022 roza https://
www.icc-cpi.int/Pages/item.aspx?name=20220311-
prosecutor-statement-ukraine (fAnonuss u CeBepHas
Makeonus).

3 A umenno Aprenruna, Yusw, [Taparsaii, Ilepy,
Kanana u KomymOusi, cm. 3asBinenune @. beHcynbl oT
27 centsops 2018 roma <https://www.icc-cpi.int/Pages/
item.aspx?name=180927-otp-stat-venezuela>
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OT «mpeaBapuTeJbHONH NPOBEPKH» 10
(popmasibHOIO «pacciae10BaHUD)

Hocynebuyto mpouenypy B MYC MoxHO
YCIIOBHO Pa3eiUTh HA JIBE CTa/MH pa3Ouparelib-
CTBa — TMPEIBAPUTEIBHYIO TIPOBEPKY (preliminary
examination) 1 (HopMaIIbHOE MPEIBAPUTEIILHOE
paccnenoBanue  (preliminary  investigation)'.
[IpenmectBennunia Xana, ramouiika dary ben-
CyJla THULIMUPOBAaJIa MPEIBAPUTEIIbHYIO POBEPKY
B OTHOIIEHNH BO3MOYKHBIX MPECTYIJICHUI Ha Tep-
putopuu Ykpaussl ¢ 25 arpenst 2014 roga B pamkax
CBOMX IIOJIHOMOUMI proprio motu”. 11 nexka0Ops
2020 1. bencyna oObsiBHIa 00 YCIIETITHOM 3aBepIIie-
HUMITPOBEPKH U 3asIBUJIA, YTO UMEFOTCSL y CIIOBUS JUIS
Hayaja pacciefoBaHus B 3HaYeHuH ctatbu 53 (1) 1
Pumckoro craryra'®. B atom otHomennn bencyna
UCXOIWJIA W3 <«JIOCTarOYHBIX OCHOBAHUID Ui
MIPETOIOKEHHS O COBEPILIEHUH BOCHHBIX MPECTY-
IJIEHUH ¥ TIPECTYIUIEHUH MPOTHB YEJIOBEYHOCTH,
IPU 3TOM TIOF03PEHUE Kacalloch COOBITHHA ¢ 26
anpens 2014 rona B cBsi3u ¢ anHekcueit Kpeiva u ¢
30 anpenst 2014 roza B CBsI3U € CUTyalMe Ha BOC-
TOKE YKpauHbl (TaM MOI03PEHNS KaCAINUCh TOIBKO
BOCHHBIX MPECTYIUICHUI). !

Ucxons u3 sroro, Kapum Xan o00bsSBUI
B YK€ YIOMSIHYTOW Jekjapaiuu ot 28 ¢eppans
2022 roma, yto oH Oymer mpocuth Ilamary

MIPEIBAPUTEIHLHOTO MIPOU3BOJICTBA CaHK-
[IMOHUPOBATh  pacclieJOBaHWe, 4YTO  Mepe-
CTaJIO OBITH HEOOXOIUMBIM [ocJie

4 Cm. moppobuee: Ambos, International Criminal
Law, loc. cit., § 8 margin no. 20 et seq.; ders., Tpakrar
ICL 111, loc. cit., p. 335 et seq.

15 Cm: International Criminal Court-The Office
of the Prosecutor, Report on Preliminary Investigation
Activities 2020, 14 December 2020, para. 267.

1B coorBeTcTBUH CO cTarbeéd 53(1) Hauano Takoro
(opmanbHOro) paccinemoBanust TpeOyeT —«pPasyMHBIX
OCHOBAaHHI1 IOJIAraThy, YTO OBLIH COBEPILICHBI IPECTYIIC-
HUSL, C YY4ETOM, B YACTHOCTH, «MHTEPECOB MPABOCYIUSD»;
cM. onipodHee: Ambos, Internationales Strafrecht, a.a.O.,
§ 8 Rn. 20 ff.; ders., Treatise ICL 111, a.a.0., S. 335 ff.

17 Cm. nogpo6uee: Report on Preliminary Exam-
ination, a.a.0., para. 278-281.

The war in Ukraine and international criminal law

BBIIICYIOMSTHY TOU nepeaadn CUTYyalluu
B VYkpauHe rocymapctBamu. Jlamee, 2 mapra
2022 roma, ObLIO OOBSIBIEHO O Hadane odwu-
[IMAJbHOTO  PACCIENOBaHUA'® 1O  CMBICITY
nyHkra 1 crateu 53 Craryra, B COOTBETCTBUU
C KOTOpBIM pacclieIoOBaHUE KacaeTcsi BO3MOXK-
HBIX IIPECTYIUICHUH, COBEPIICHHBIX B YKPAUHE C
21 nos6ps 2013 ronma. B wactHoCTH, 3TO Kaca-
eTCsl MPECTYIUICHUH MPOTUB YEIOBEYHOCTH M,
IPEXJIE BCETo, YK€ YIIOMSIHYTBIX BOCHHBIX IIpe-
CTYIUIEHUH, HO He reHouuaa (Mo (GakTUYecKUM
MpPUYMHAM) WIM TPECTYIUICHUs arpeccuu (1o
IOPUAMYECKUM [pUUYMHAM), MOckoiabky MVYC
MOXET OCYUIECTBISATh CBOK  FOPUCAUKIIUIO
B OTHOIIEHUH IPECTYIUICHUSI arpECCUU TOJIBKO
B TOM cityuae, eciu inbo Coser bezonacHoctu
OOH mnepenacTt COOTBETCTBYIOLIYIO CUTYalUIO
(crarpst 15ter), mubo ecnu U arpeccop, U rocy-
JapCTBO-)KEPTBA SBISAIOTCS ydacTHHKamu Cra-
tyra MYC (crarbs 15bis)".

Koneuno, ¢ poccHilCKMM BTOpPKEHHEM
(doKyc pacciieioBaHUs CMECTUIICS Ha BEYILIUECS
0oeBble JIEHCTBUS M, B YACTHOCTU HA BOCHHBIC
npectrymienns. Cam Kapum XaH momuepkHy,
YTO B HACTOSIIEE BpPEeMs pedb HUIET B MEPBYIO
odepesnbp O JEATEIBHOCTH MO cOopy BceoOb-
EeMJIIOLINX JI0KAa3aTelIbCTB («IOJHBINA CHEKTP
JOKYMEHTAJIbHBIX, IHU(POBHIX, CyaeOHO-Menu-
IUHCKMX U CBHJCTEIbCKUX JIOKA3aTEIbCTBY)
U B COTPYIHHYECTBE CO BCEMH COOTBETCTBY-

IOIUMHA  3aMHTCPCCOBAHHBIMHU  CTOPOHAMHU U

806 sroM pemennu ObUIO OQULIHUAILHO COOOIIEHO
[Tanare nmpeaBapuTeIbHOTO Mpor3BoacTBa 7 Maprta <https://
www.icc-cpi.int/Pages/record.aspx?docNo=ICC-01/22-2>

1 TTompoGHee 0 (CIOKHOM) PEKUME FOPHCANKIIN
HpeCTyIUIeHUs arpeccuu: Zimmermann/Freiburg-Braun,
in Ambos, Hrsg., Rome Statute of the International Cri-
minal Court. Article-by-Article Commentary, 4. Aufl.
2022, Art. 15bis (S. 899 ff.) und Art. 15ter (S. 927 ff.).
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CTOpOHAMH KOH(QIIMKTA, BKIo4as Poccuro?.
B niporierypHOM 1u1aHE BBIIICYTTOMSHYTOE TIOMTY-
YEeHHE JIOKA3aTeIbCTB CITY)KUT JIJIsi KOHKPETH3a-
UM W WHAWBHIyaJH3allMd BO3MOXHBIX OOBH-
HEHHIA, KOTOpPbIE B KOHEYHOM HTOTE JOJDKHBI
MIPUBECTH K BbIIau€ OPJIEPOB Ha apecT B OTHO-
[IICHUU OCHOBHBIX OTBETCTBCHHBIX JIUI[ U (op-
MYJIMPOBaHUIO OOBHHEHHMU IPH JIOCTATOYHOM
ypoBHe mogo3penuii’’. [pou3oiaér au 310 Ha
CaMOM JIeJie, 3aBUCHT OT MHOTOYHUCIICHHBIX (haK-
TOPOB, KOTOPbBIE JIAIIb YACTHYHO KOHTPOJIUPY-
IOTCSI TPOKYpOpOM. XOTs ITpaBoBasi OCHOBA pac-
CJICIOBAHUS — HE TOJBKO M3-32 KOJUICKTHBHOU
nepeaayn rocyaapcTBamu curyanuu B Cyn, HO
M W3-3a JPYTUX MPaBOBBIX IIAroB mpotuB Poc-
cUM*? — JIOCTAaTOYHO COJIUHA, CyJeOHOE mpeciie-
noBanue MY C B KOHEUHOM UTOT€ 3aBUCHUT B 3TOU

20 Zaserenne Xama ot 16 mapra 2022 roma
(«S Taxxe HampaBun Poccuiickoit denepanuu odu-
[UATBHYIO MPOCHOY BCTPETUTHCS C MX KOMITIETCHTHBIMH
OpraHaMu W OOCY/JIUTh HBIHCITHIOK CUTYAIIHIO, Kacaro-
IIyIocs MaHaara Moel kKauuemsipud. Ha moit B3mmsig,
Ba)kHO, 4T0OBI Poccuiickass ®denepanus akTUBHO yua-
CTBOBajla B 9TOM PACCIICZIOBAaHHUH, U Sl TOTOB C HUMH
BCTPETUTHCS).

2! TIpu mojaue XoaaTaiicTBa O BbIIade opiacpa Ha
apecT OOBHHEHHE JIOJDKHO HUMETh «pa3yMHbIE OCHO-
BaHM Iojararb», cT. 58(1)), a mpu GopmynupoBaHUH
OOBHMHEHHUI — «CYIIECTBEHHBIE OCHOBAHUS I10JIaraThy,

cT. 61(5)).

2C opmHO# CTOpOHBI, pe3oniolHs | eHepalib-
Hoit Accambnen OOH «EuHCTBO B MONB3Y MHUPa»
or 2.3.2022 cm. https://www.un.org/press/en/2022/
gal2407.dochtm a Takke NpPUHATHE BpPEMEH-
HbIX Mep MexnynapoaubiM Cynom ot 16.3.2022 1.,
c. https://www.icj-cij.org/public/files/case-relat-
ed/182/182-20220316-ORD-01-00-EN.pdf. Hckmroye-
uue Poccun u3 Cosera EBporibl Taxoke claeayeT yrnoms-
HYTh B 9TOM KOHTeKcTe (pemeHne CoBeTa MUHHCTPOB
or 16.3.2022, CM/Res(2022)2, <https://search.coe.
int/cm/Pages/result_details.aspx?Objectld=0900001
680a5da51>), xoTs 3TO TakKe MCKIIOYAET FOPHUCIIUK-
muto ECITY (cr. 58(3) EKITY). Kpome Toro, Takxke
UCIIONIB3YETCS  BO3MOXKHOCTH  JICIICHTPATM30BAHHBIX
paccrienoBanuii, Hanpumep, https://rsw.beck.de/aktuell/
daily/meldung/detail/ermittlungen-zu-moeglichen-
kriegsverbrechen-in-der-ukraine.
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MpOIeAYpPe — M, BO3MOXKHO, JTake OOJIbIIIe, YeM
O00BIYHO® — OT MaTepUAILHOW MOJICPKKH CO
CTOPOHBI TOCYyJapcTB, 0 KoTopoi Kapum Xan
HEOJHOKPATHO Tpocuii. Peur uaér o momosiHu-
TeNbHBIX (PMHAHCOBBIX B3HOCAX W MPEIOCTaBIIE-
HUM HALIMOHAIIbHBIX KCIIEPTOB,

Kax 651 TO HU OBLIO, C FOPUINUECKON TOUKH
3peHusi, BBUAY BO3MOXKHOTO TMIpECIeI0BaHuUs
npesuaenta IlyTruHa BoO3HMKaeT BOMPOC O €ro
UMMYHHTETE KaK TIJIaBbl TOCyJapcTBa. OTOT
BONPOC OyaeT oOCYXIaThCs B 3aKIIOYUTEINb-
HOW 4YacT! JaHHOU CTaTbH.

NmMmynurer [IyTrHa Kak I1aBel rOCy1apcTBa

MexayHapoHOe TpaBO MPOBOJUT PA3JIH-
yye MEXKIy JIMYHBIM WIH NEPCOHATIbHBIM UMMY-
HUTETOM (ratione personae), Ha KOTOPbIM MOTYT
CChUIATBCA TOJBKO BBICIIME IIPEICTABUTENIN
rocygapcTBa (Tak Has3blBaeMas Tpuaja IVIaBbl
roCyJlapCTBa, IVIABBI IIPABUTEIICTBA U MHUHHU-
CTpa MHOCTPAHHBIX JIed), U (YHKIHMOHATIHHBIM
WMMYHUTETOM (ratione materiae), KOTOpbIA pac-
IpOCTpaHseTCs Ha (CyBepeHHbIE) OpUIIMaTbHbIE
aKThI (acta iure imperii) — NEACTBUS, COBEPIIEH-
Hble B OQHIMAIBLHOM KadecTBe”. XoTs (yHK-
LUOHAJIbHBIM MMMYHHUTET OIPAaHUYEH B CIIydae

2 Basenenne K. Xana or 16 mapra 2022 roma
(«MacmTab 3Toro paccielloBaHHsS U CIOXHas o0cTa-
HOBKa, B KOTOPOif OHO OyIeT IPOBOAUTHCS, TIOPOKIAIOT
HEN30eKHbIE TPEOOBAHMSI K MOCH KaHIICIISIPHID» ).

2 Zagpnenne K. Xana ot 16 mapra 2022 rona
(«51 xoren GBI MOBTOPUTH CBOM NMPU3BIB K 3TUM TOCY-
JapcTBaM OKa3aTh MOMOINb MOCH KaHIEISIPUH, B TOM
qucie MyTéM JOOpPOBOJBHBIX (PUHAHCOBBIX B3HOCOB
U TIPEOCTABICHHS HAIMOHAJBHBIX 3KCHEPTOB. OTO
OyzneT UMeTh BakHEiIee 3HaUCHUE JUIs yIOBIETBOPE-
HUSI HEOTJIOKHBIX MOTPEOHOCTEH MOeH KaHLEIIPHU B
pecypcax W Juis TOTO, YTOOBI MbI MODIIH 3()(HEKTUBHO
YpEryIupoBaTh BCE CUTyallMH, KOTOPBIC B HACTOSIICE
BpEMS pacCieAyIOTCs WM HAXOAATCSA B CTaJUH CyAcO-
HOTO pa30upaTeabCcTBay).

2 MiiKo-StGB/Ambos, 4. Aufl. 2020, Vor § 3 Rn.
105 f.; Ambos, Treatise on International Criminal Law.
Volume I: Foundations and General Part, 2. Aufl. 2021,
S. 528 ff. (532 1)).
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CEpBhE3HBIX MPECTYIUICHUH 10 MEXIyHapOo/-
HOMY TIPaBy B MEXTOCYJapCTBEHHBIX (TOPU30H-
TaJbHBIX) OTHOIICHUSX, MEPCOHATBHBIA UMMY-
HUTET B HUX MPUMEHSETCS B MNpUHLHIE Oe3
OTpaHUYEHUI, HO OTPAaHUYEH B BEPTUKAIBHBIX
OTHOILIEHUSAX (TOCYAApCTBO — MEKIYHapPOIHBIN
yrojioBHbIA cya) 2. C 0JHOH CTOPOHBI, MPE3H-
neHt IlytuH, kak miaBa rocygapcTBa, MOXET
CTOJIKHYTHCS C YTOJIOBHBIM IPEC/ieZIOBaHUEM Ha
HAI[MOHAJILHOM YPOBHE — 3/IeCh pe4b OyJeT UATH
0 «rOpU30HTaJIbHOM» ypoBHe. C apyroi cto-
POHBI, OTHOILIEHUS, 3AIIMIIEHHBIE MPUHIIUIIOM
rOCyJIapCTBEHHOTO UMMYHUTETA, MOTYT IIPUHU-
Matbcs BO BHUMaHue MY C, mocKosbKy nocies-
HHUI COCTOUT C TOCYJAPCTBAMU B BEPTUKAIBHOM
B3auMoCBsi3u (ctarbs 27 Craryra MYC).
Bompoc o TOM, JOMAKHBI JIM TOCynapcTBa
HCTIONHATH OpJiep Ha apecT, BblIaHHbi MYC,
HamMHOTO cioxHee. [Ipexxae Bcero, Takoe 00s-
3aT€bCTBO B MPUHUUIIE CYUIECTBYET TOJIBKO
Ut TocynapcTB-ydacTHUKoB MY C (ctarbst 86 u
nocneaytomue Pumckoro craryra). B uckitoun-
TEJbHBIX CIIy4asX OH MOXKET paclpOCTPaHAThCA
Ha He ydyacTBytomue B CraryTe rocynapcTsa,
ecnu oHW (Hampumep, YKpawHa) ITOOpPOBOIBHO
npuzHanu opucaukimuio MYC wu, crienosa-
TEJIbHO, TaK)Ke O00sS3aHBl COTPYAHHYATH (Mpe-
noxenue 2 crarbu 12(3)) wim eciu Coser
be3zonacHocTn mepenan CUTyalHdi0 B TakoM
rocymapcTBe Ha paccmorpenne MYC (crarbs
13b)). Takxke rocymapcTBa, HE YYaCTBYIOIIHE
B Craryte MYC, MOryT OBITh 00513aHBI COTPY/-
HUYaTh TOJIHKO HA OCHOBAaHUH (MHBIX ) MEXKTyHa-
POIIHBIX JIOTOBOPOB, B YaCTHOCTU HA OCHOBAHUH
cT. VI KonBenmuu o reHouue, Kotopas Tpedyer
OT TOCYIapCTB-y4aCTHUKOB TM€peaaBaTh JIMII,
MO/I03PEBAEMBIX B TE€HOLMJIC, KOMIIETEHTHOMY
MEXJTyHAPOJAHOMY YTOJIOBHOMY TpHOYHATy TpH

26 Jingst BGH NJW 2021, 1326 mit Anm. Krel3 =
JZ 2021, 724 mit Anm. Werle = StV 2021, 549 mit Anm
Ambos; s. auch Frank/Barthe, ZStW 133 (2021), 235;
Jefsberger/Epik, JR 2022, 10.

The war in Ukraine and international criminal law

YCJIOBHHM, YTO TOCYIapCTBa-y4aCTHUKH IMPH-
3HAIM FOPUCAUKIUIO TAKOTO MEXIYHAPOJHOTO
yrojoBHoro TpubOyHana (takoro, kak MYC)?.
B xonne xonmos, KoHBeHIINS 0 reHONIE MOKET
COOTBETCTBYIOILLYIO  PE30JIIOLMIO
Cosera besomacHocTy ¢ 1enpr0 00s3aTenbpCTBa

JOIIOJIHUTD

10 COTPYIHUYECTBY TE€X TOCYIApCTB, KOTOPHIC
He sBisitoTcs yyactHukamu Cratyra MYC, HO
rocyaapcTBaMU-y4acTHHKaMH ~ KOHBEHIIMH |
00s13aHBI COTPYAHHYATh (BO M30€XKaHWE TEHO-
1[1/1a) Ha OCHOBE DTOro*®.

Urto kacaercss MYC, TO BaxHEUIINI BONIPOC
3aKJTFOYACTCS B TOM, KaK MOXKHO pa3periuTh
MPOTUBOPEUNE MEKIY COOTIOICHHEM UMMYHHU-
TeTa JOJHKHOCTHBIX JIUI[ TPETHHX TOCYIapCTB
U 00s3aTenbCTBOM coTpyanudarb ¢ Cymom”
(crarbs 98(1)). B a10ii CcBsA3M AmNEIAIMOHHAS
nanata MYC UCXOOUT M3 TOrO, 4TO OOBLIYHOE
MEXIYHApOIHOE IPABO HE NPETyCMaTPHUBACT
UMMYHUTETa JIOJDKHOCTHBIX JIMI[ TOCYIapCTBa
B MexayHapomgHoMm cyme. DTo Kacaercs He

7 International Court of Justice, Application of
the Genocide Convention (Bosnia and Herzegovina v.
Serbia and Montenegro), Judgment, ICJ Reports (2007)
43, paras. 439-450.

28 Sluiter, Journal of International Criminal Justice
8 (2010) 365, 371-372; Akande, in: Steinberg (Hrsg.)
Contemporary Issues Facing the ICC, 2016, S. 77, 81;
a.A. Gaeta, in: Steinberg, a.a.0., S. 84, 90 f.

¥ Cratpn 98(1) sBIsieTcs IpoIieccyanbHON HOPMOH,
aapecoanHoi MY C («Cyz He MOXeT JIeHCTBOBATb...»),
SBISIIONICHCS  Pa3sHOBUAHOCTBHIO ,,conflict-avoidance
rule; cm. Takxke: ICC, Appeals Chamber, Judgment in
the Jordan Referral re Al-Bashir Appeal, Prosecutor v.
Al Bashir (I1CC-02/05-01/09-397), 6.5.2019, para. 5,
130 f.

3 Jordan Al-Bashir Appeal Judgment, a.a.O.,
paras. 1, 103—117 (113) (“there is neither State prac-
tice nor opinio juris that would support the existence of
Head of State immunity under customary international
law vis-a-vis an international court™.); B TOM K¢ CMBICTIE
cm: Special Court for Sierra Leone, Prosecutor against
Charles Ghankay Taylor, Decision on immunity from
jurisdiction, 31.5.2004, SCSL-2003-01-1, para. 37 ff.,
J,00 aToM: Kref3, in: Ambos (Hrsg.), Rome Statute of the
ICC: Commentary, 4. Aufl. 2022, Art. 98 Rn. 114-130.
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TOJILKO ~ BepTHKaJIbHBIX (TocymapcTBo-MYC)
oTHouleHu# (cornacHo crarbe 27 CraryTta), HO
TaK)Xe€ U B TOPU30HTAIBHBIX (MEXKIOCY/IapCTBEH-
HBIX) OTHOIIECHHSX, TOTJA KaK B CIydae opaepa
Ha apecT MYC rocynapcTBo UCHOJHSET €ro OT
umeran MYC,*! o ecTb He IeiiCTByeT aBTOHOMHO,
UCKJIFOYUTETHHO OT COOCTBEHHOTO MMEHU. MHe-
HUEe AMNEUIALMOHHON Majarhl BCTPETHIIO KpU-
THUKY, IPEKIIE BCETO IOTOMY, YTO TaKOE TOJIKOBA-
HUE OOBIYHOTO MEXIYHAPOJHOTO MPaBa TPYIHO
COIVIacOBAaTh C €r0 KOHCTUTYTUBHBIM JIEMEHTOM

MIPAKTUKHU TOCYAApPCTB, KOTOpask B 3HAYUTEIHHOM

31 Jordan Al-Bashir Appeal Judgment, a.a.O.,
para. 2, 114 OrcyTcTBHE HOPMBI OOBIYHOTO MEXIY-
HapOJHOTO TMpaBa, NPHU3HAIONIEH HUMMYHHUTET IJIaBbI
TOCYNapCTBa neped MedicOVHAPOOHbIMU CYNaMH, UMEeT
OTHOLICHHUE HE TOJIBKO K BOIIPOCY O TOM, MOXKET JI
MEKIYHAapOJIHBINA Cy/l BBIAABATh OPJIEP HA apecCT IIaBbl
rocylapcTBa M MPOBOAMUTH Pa3OMPATEIbCTBO MPOTHUB
HETO0, a TAKKC MJIsI TOPU30HTAJIbHBIX OTHOIIICHUH MEKIY
rocyfapcTBaMu, KOIZa MEKIYHapOIHBIH CyI IPOCHUT
rOCy/IapCTBO apecToBaTh M Iiepelarh IIaBy rocyjaap-
CTBa Jpyroro rocyaapcta); Joint Concurring Opin-
ion of Judges Eboe-Osuji, Morrison, Hofmanski and
Bossa, paras. 441-445; takxe cm: Pre-Trial Chamber
I, Malawi Decision, 4/ Bashir (ICC-02/05-01/09-139),
12.12.2011, para. 46 («corpymuuvas ¢ 3tum Cymom
W, CIIe[OBaTeNIbHO, JACHCTBYS OT €ro HMEHH, Tocy-
OapCTBa-y4aCTHUKH ABJIAIOTCA HWHCTPYMCHTAMU I
obecrnieueHHs COONFONICHUS jus puniendi MEXITyHAPOI-
HOTO COOOIIecTBa, OCYIIECTBIEHHE KOTOPOTO IOPY-
4yeHo 3ToMy Cyay [...]»). O6 atom: Krefs, a.a.0., Art. 98
Rn. 131-134.
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The war in Ukraine and international criminal law

CTETICHU NpUIepKUBaeTcst uMMyHHUTeTa . CTOJIb
HIMPOKOE TOJKOBAHUE TAKXKE HE SIBISIETCA HEOO-
XOIAMMBIM, €CJTH, KakK B cirydae ¢ Cynanom/anb-ba-
IUPOM, HEMPUMEHEHUE UMMYHHUTETA BBITEKAJIO
u3 pesomonuu Cosera besomacHoctu. 33 Kak Obr
TO HU OBLIO, CeNys MHCHHUIO ATEIUISIIMOHHON
nanarel MYC, [lyTuH HE MOXET CChLJIaThCs Ha
CBOM MMMYHHUTET KaK IJIaBbl TOCYJapCTBa, €CIIU
MY C BbIgan B OTHOIIEHUU HETO OPJIEP Ha apecT,
U Takoil opaep MOmJIexHUT ucnoiaHeHuto (123)
rocynapctBaMu-ydyactaukamu Craryra MVYC,
JIpyTHE K€ TocyaapcTBa OyayT 1o KpaitHei Mepe
MMETb OCHOBAHUS UCTIOHUTH TAKOU OpJIep.

32Held, Cambridge International Law Journal
10 (2021) 54, 66—68; Cryer/Robinson/Vasiliev, An
Introduction to International Criminal Law and Pro-
cedure, 4. Aufl. 2019, S. 530; Heller, Opinio Juris,
17.5.2019, <opiniojuris.org/2019/05/09/a-thought-ex-
periment-about-complementarity-and-the-jordan-ap-
peal-decision/>; Batros, Just Security, 7.5.2019
<https://www.justsecurity.org/63962/a-confusing-
icc-appeals-judgment-on-head-of-state-immunity/>;
Kiyani, Just Security, 8.5.2019 <https://www.justse-
curity.org/63973/elisions-and-omissions-question-
ing-the-iccs-latest-bashir-immunity-ruling/>; Akande,
EJIL: Talk!, 6.5.2019, <https://www.ejiltalk.org/
icc-appeals-chamber-holds-that-heads-of-state-have-
no-immunity-under-customary-international-law-be-
fore-international-tribunals/>; Zimmermann, JZ. 2022,
261, 265 f.; kpUTHKa ¢ MPOIECCYATbHON TOYKH 3pe-
Hust — Galand, EJIL:Talk!, 6.6.2019 https://www.ejilt-
alk.org/a-hidden-reading-of-the-icc-appeals-chambers-
judgment-in-the-jordan-referral-re-al-bashir/; WHas
touka 3penust — Krefs, TOAEP Occasional Paper Series
No. 8 (2019) <https://www.toaep.org/ops-pdf/8-kress>;
Sadat, Just Security, 18.7.2019,

33 Jordan Al-Bashir Appeal Judgment, a.a.O., para.
7, 133 ff. B oTO¥ CBSI3M MOKHO YTBEPXKIaTh, YTO ATre-
JSMOHHAS T1ajlaTa MPEBBICUIIA CBOU ITOTHOMOYHSI — TTO
CMBICITY TIPHHIIMTA ne ultra petita — MOCKOJIIBKY BOTIPOC
0 TIPU3HAHUKM UMMYHHUTETA 10 OOBIYHOMY MEXTyHapO/I-
HOMY MpaBy HE SBISICTCS MPEIMETOM allTeNISAIUN CTO-
POHBI ¥ HE UMEET OTHOIIICHUS K €€ Pa3pelICHHIO.
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Application of “Namibia exception” in the national judiciary of Ukraine:
sources of law and criteria of legality

Yegorov Anton

postgraduate student of the first year of the Department of Theory of State and Law,
Constitutional Law and Public Administration of the Faculty of Law

Oles Honchar Dnipro National University, Ukraine

The article presents a legal analysis of the application of such a legal phenomenon as “Namibia
exception” in national proceedings. The scientific article aims to provide a detailed consideration
of this phenomenon and consideration of the grounds for the application of “Namibia exception”
in Ukraine.

The first part of the article is devoted to studying the origins of the “Namibia exception” legal
phenomenon. The author draws attention to the documents of the United Nations and the relevant
opinion of the International Court of Justice of the United Nations, the adoption of which gave
rise to the existence of “NAMIBIA EXCEPTION”. At the same time, the author examines in
detail all the components of “Namibia exception” and highlights the main criteria, the existence
of which is necessary for the application of “Namibia exception” in national law, as a distortion
of these criteria distorts the “Namibia exception”.

The author also highlights several issues that arise in connection with the emergence of the
“Namibia exception” to examine in more detail the reasons for applying these exceptions in
Ukraine. Special attention is paid to cases not covered by the “Namibia exception”. However, in
the current geopolitical situation in the world, they fully deserve the right to exist — for example,
the coexistence within one state of both occupation administrations and legitimate authorities.

The second part of the article is devoted to the peculiarities of applying the “Namibia
exception” directly in Ukraine in connection with the Russian aggression from 2014 to 2022.
The author directly analyses the legal basis for the existence of “Namibia exception” in Ukraine,
including the relevant legislation and information letters of higher specialised courts. At the same
time, the author considers special criteria that may follow the internal regulations of Ukraine and,
accordingly, create additional signs of the application of “Namibia exception” by the national
courts of Ukraine.

The last part of the article is devoted to comparing the criteria obtained as a result of the
analysis with the current legislation of Ukraine and finding answers to the question of compliance
with these criteria in Ukraine and, consequently, the legality of “Namibia exception” by national
courts. Much of the work is also devoted to finding answers to whether the “Namibia exception”
fall under the definition of the source of law in Ukraine.
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3acTocyBaHHS «HAMi0iliCbKUX BUHATKIB» B HAlIOHAJIbHOMY CYI04YHHCTBI YKpaiHu:
JKepesia mpaBa Ta KpuTepii npaBoMIipHOCTI

€20poe Aumon €szenosuu

acnipaum I Kypcy kagedpu meopii deporcasu i npasa, KOHCMUMYYILIHO20 NPABa
ma 0epiHcasHo20 YNpasiiHHa IPUOUYHO20 DaKyIbmenty
J[Hinposcvroco Hayionanvho2o yHigepcumemy imeni Onecs [onuapa, Ykpaina

Beryn
3acToCcyBaHHS  HAI[IOHANLHOTO  TIpaBa
CylaMd TiJ 4Yac TpHUBAIOUUX 30pOMHMX
KOHQIIIKTIB  OyJIo 1 3aluIIaEeThCcsi  BKpai

JTUCKYCIiHMM nuTaHHAM. YKpaina 3 2014 poky
€ JKepTBOIO 30poitHOi arpecii 3 60Ky Pocilicbkoi
@eneparlii Ta TakoX 31IITOBXHYJACh 13 JAHOIO
npobiemoro. OcobaMBO CKIAIHOIO € Mpodiema
BUPIIIEHHS HAIIOHAJILHUMH CYJIlaMH  CIIOPiB
010 (axTiB,
AKl BIAOyJaHCS Ha THMYAacoBO OKYNOBaHHUX

BCTAHOBJICHHA  IOPUAWYHUX

Teputopisx Ykpainu. Llimkom mpuponHbo,
O Cy[IoBa TMpakTUKa Yy JaHOMY ITHTaHHI
pO3aLTHIIACS.

VYkpaiHa HamaraeThcs 3HAUTH BUXIJ 13 JaHOT
npobseMu 3a JIONOMOIoK  He(opMaabHOTO
BIIPOBA/DKCHHSI B HAI[IOHAIbHE CYIOYHUHCTBO
MPUHIIAITY «HAMIOIMCHhKUX BUHATKIBY, SKHH
noJisirae B 0OMeX€HOMY BU3HaHHI1 JOKyMEHTallii,
sIKa BHJIaHA OKyMAIlIHHUMH OpraHaMH BJIaJId HA
1 IKOHTPOIBHIA TEPUTOPIi3METOI03a0€3TICUCHHS
3aXUCTy TmpaB TpomansH. [Ipm mpomy, Take
BHU3HAHHS HE O3HAYA€ aBTOMATUYHOTO BU3HAHHS
3aKOHHOCTI JIISITBHOCTI OPTaHiB BIau OKYIIaHTa.
OngHak  OCHOBHE

IIMTAaHHA 3aJIMIIA€TbCA

HEBUPINIEHUM — SKUM YHHOM  MOMKJIHBO
3aCTOCOBYBaTH JlaHI «HaMIOIACBbKI BUHSATKNY
B HAI[IOHAJbHOMY CYJOYMHCTBI YKpaiHH, SIKIIO
JaHWM TPUHIMI ICHY€E 37eOUTBIIOr0 Y BUIISIIIL
MpeleIEeHTHOTO MpaBa 1 He HaOyB LIMPOKOTO
MIOIIMPEHHSI B 3aKOHOAABUOMY MOJ1 YKpainu?
binpimie TOro, HasBHICTP TAaKOTO TNPHHLHUIY

3aKOHOJaBCTBOM YKpalHI/I HC 3a0XO04YYy€ThCA,

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/22
WWW.UNI-GOETTINGEN.DE/REOS

a B pAAl BHUNAAKIB 1 TpsAMO 3a00pPOHSETHCS.

Uu € y TakoMmy pa3i B3arajai MpakTUIHA
MOJKJTMBICTB IIIOJI0 3aCTOCYBAaHHSI HalllOHAJILHUM

CYIOUYMHCTBOM «HaMi01MCbKUX BUHATKIBY?

O1xe, OCHOBHOIO po0JIEMOIO,
gKa aHAJ3yeTbCsl Yy CTarTi, € Tmpodiema
NPUAHATHOCTI 3aCTOCYBaHHS «HaMiOIHCHKUX
BUHATKIB» B HAI[lOHAJbHOMY CYIOYMHCTBI

Vkpaiau. 3Baxaroud Ha ICHyBaHHSA JaHUX
«BUHSATKIBY JIUIIIE B TUTOMIMHI CY/IOBOT IPAKTUKH,
VkpaiHa, B sSKili OCHOBHHM JKEpesioM IIpaBa
OyB 1 3aJIMIIA€THCS HOPMATUBHO-IIPABOBUI aKT,
(bakTHYHO BiJICTyIA€ BiJl BIIACHOTO 3aKPIiIIEHOTO
KOHCTUTYLIMHOTO TNPUHIMIY BEPXOBEHCTBA
mpasa. 3 1HIIOTO OOKY, BAXKJIMBHUM € JIOACPIKAHHS
TaKOXX TPUHIUIY 3aXHUCTy

1 rpoMaJITHUHA, 000B’ 130K 3 JIOCPXKAHHS SIKOTO

npaB  JIOAWHU
TakoXk 3akpirieHuit B Koncruryuii Ykpainu.

HAyKOBIIl, IO
JOCHIKYIOTh  JIaHy TNpoONeMaTHKy, AIMIuIH

Chig 3a3HauWTH, IO
BHCHOBKY, IO BHUKOPUCTAHHS «HaMi1OIHCHKUX

BUHATKIBY» B HAI[IOHATLHOMY CYIOYMHCTBI
MPE3OMYEThCA K JOMYCTUME Ta OOIPyHTOBaHE
3 oDy Ha HEOOXIAHICTh  JTOJep’KaHHs
npaB JIOAMHA Ta YCYHEHHIO HEOOXITHOCTI
YCKJIaJHEHHSI CYIOBOTO TIpoIecy. 30Kpema,
Hecreponu B. @.! @dakruuno mnommpus

Ha «HaMiOIMCbKI BHHSATKH» BHU3HAUEHHS Ta
0COOJIMBOCTI MPUHIMITY MIKHAPOIHOTO IpaBa.

OcoOnuBoCTI y 3acTOCYBaHHI HalllOHAJILHUM

! Hecropouu B.®. BepxoBeHCTBO mpaBa Ta

3a0e3neyeH s MpaB JIIOAUMHA Ha TUMYAcOBO OKYIOBa-
HUX TepuTopisx Ykpainu. Haykosi 3anucku HaYKMA.
2017. T. 200. FOpuauuHi Hayku. c. 85-92
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CYI0YHMHCTBOM «HaMIOICBKAX  BHUHATKIBY
TAKOK PO3MVISJANNCSA YKPAiHCHKMM HayKOBIIEM
Ta cyanero Masypom M. B. Ilpore, Ha
HOPMAaTUBHOMY pIiBHI «HaMiOIMChKI BHHSATKI
(GakTUYHO HE 3aKpiljieHi, I10 JI03BOJIIE
TOBOPUTH TIPO TMEPEAYacHICTh OCTATOYHOTO
BUPIMIEHHS BCIX TUCKYCIHHMX MOMEHTIB MIONO
NPURHATHOCTI TAKUX «HAM101MCbKUX BUHATKIBY.

Meta HaykoBOi cTarTi: MeToo HayKoBOi
CTaTTi € aHaJIi3 CHIBBIAHOIIEHHS «HaMi0IHChKUX
BUHSATKIB» Ta YUHHOTO 3aKOHOJIABCTBA YKpaiHH,
pO3MIsi KpUTEpIiB iXHBOTO 3aCTOCYBaHHS Ta
BIJIMTOBITHE BU3HAYCHHS MPABOBOI MO3HIIIT 00
NPUAHATHOCTI a00 HENPUUHATHOCTI TaKoro

3aCTOCYBaHHSI.

Buxiax ocHOBHOrO Mmarepiany
HAYKOBOI CTATTI

[lepmr 3a Bce, AMs MOBHOTO 1 BCEOIYHOTO

JIOCJTI JIPKEHHS MIPaBOBOTO dheHomeny
«HaMi01MCbKUX BHUHATKIB» Tpeda pO3MIAHYTH
BHU3HAYCHHs JAHOTO TEPMiHY Ta TMiACTaBy HOTO
BUHUKHEHHS. «HaMiOilCbKi BUHATKWY Oyin
c(hopMyIbOBaHI B KOHCYJIBTATUBHOMY BHCHOBKY
Mixnaponunoro Cymny Opranizarii O0’eqHaHUX
Hamiit Bix 21 wepBus 1970 poxy «fOpuouueckue
nocneocmeusi OJisl 20CYOApCms, Gbl3bleaemble
npooondicarouumcsa  npucymcemeuem  FOoxucnou
Appuxu ¢ Hamubuu (FOeo-3anaonas Agpuxa)
eonpexku  pezomoyuu 276 (1970) Coeema
bezonacnocmu» (opuriHanpHa Has3Ba, Aami —
BucnoBok Cymy OOH?). Ilyukrom d BucHOBKY
Cyny OOH O6yno chopMynboBaHy HACTYIHY
NIPaBOBY MO3MLII0: «OOHAKO HENpusHauue He
OQO0NHCHONPUBOOUMb KAUEeHUIO Hapooa Hamubuu
KaKux-1mubo npeumyujecme MexcoyHapooHo20

compyonuuecmea. B uacmnocmu, npusnanue

2 Kparkoe H3JI0KEHHUE PEUICHHH, KOHCYIBTATHB-
HBIX 3aKIIFOYSHHN 1 TIOCTAHOBICHUI MEXTyHAPOIHOTO
Cyma 1948-1991. URL: https://www.icj-cij.org/public/
files/summaries/summaries-1948-1991-ru.pdf
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He3aKOHHOCMU u HeoelcmeumenbHOCmu
npunumaemeix FOoucnou Agpuxoii  om

umenu uau 6 omunowenuu Hamubuu nocne

mep,

npekpawjerHus 0eliucmeus MaHoama, He mModxcem
PAcnpocmpanaAmsbcs  Ha mMakue aKkmol, Kax
peaucmpayus aKmos podiCOeHusi, CMepmu U
Opaxosy. Jlana npaBosa no3wuirisit MixkHapOIHOTO
Cyny OOH B mnopmanbmioMy 1 oxepana
HeopmanbHy Ha3By «HaMIOIMCHKI BUHSITKI.

OTxe, BUXOSUY 3 aHAJII3Y BHUIIEHABEICHUX

BU3HAYCHb, MOXXKHAa C(OpPMYBaTH HACTYIIHI
O3HAKA «HAMIOIMCHKUX BHUHSTKIBY  3TIIHO
Bucnorky Cyny OOH:

— 3akpimieHHs Ha piBH1 KOHCYJIBTAaTUBHOTO
BUCHOBKY MixHapoaHoro Cynmy OOH (moxHa
YMOBHO Ha3BaTU «MINCHAPOOHUL KPUMEPILLY);

— Ilpe3ymmuiss mo30aBiIeHHS MOXIHBOCTI
HApOY,
1HO3eMHOT

SKAWA TepedyBae IIiJl OKyHaIli€lo
JepKaBH, 110

CHiBPOOITHUIITBA 1, BIAMOBIAHO, BUPAKEHHS

MI>KHapPOJTHOTO

BJIACHUX 1HTEPECIB;
— Ilpesymmuis HE3aKOHHOCTI Ta

HEMIMCHOCTI aKTiB, BHUJAHUX OKYyMAIIIHOIO
aJIMIHICTpaIli€10, HE TIOMHUPIOETHCS HAa aKTH 00
peectpartii (akTiB HapomKeHHS abo cMmepTi,
a TakoX HUTIOO0y (HE3Ba)KaloyHM Ha BiJICYTHICTh
npsiMOi BKa31BKH, MOXKHA MPUMYCTUTH, L0 SIK
(dakTiB yKJIaJaHHs, TaK 1 po3ipBaHHs HLUTI00Y);

BinmoBigHO, MOXKHA CTBEPKYBaTH, IO
JlaHI O3HAKU 1 € KPUTEPisIMHU, sKI MalOTh OyTH
JOTPUMaHI JUIsl 3aCTOCYBAHHS «HAMiOIMCHKUX
BUHATKIBY». [Ipu 11bOMy, iCHYBaHHS YCIX JaHUX
KpuUTepiiB Mae OyTH ogHOYacHUM. Pa3zom 3 1um,
MOKHA BUIUTUTH HACTYIIHI IPOOIEMHI MATAHHS,
SIK1 BUHUKAIOTH 110/I0 KOXKHOTO KPUTEPIIO:

— Yu moxe BucnoBok Cymy OOH Oyrtm
JOKEpPEJIOM TIpaBa Ta YHM € BiH IIJCTaBOIO JUIS
BU3HAHHS «HaMiOIHCHKUX BUHATKIB» y SKOCTI
MDKHApPOIHOTO MPUHIIUITY ?

— Un MOoKe Marh MICIE MPE3yMIIIis
Hapoy
MDKHApPOJHOTO CIIBpOOITHUIITBA y pa3i, KOJIH

1030aBJICHHS MOYKJIUBOCTI
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HOTo TepUTOpIs MIepeOyBaE JIHIIIE ITi]T YACTKOBOIO
OKyTIaIli€r0?

— Yu MOKe Tmpe3yMImIisi HE3aKOHHOCTI
Ta HENIWCHOCTI aKTiB, BHJIAHUX OKYMAIIIHOIO
aJIMIHICTpAIli€l0, HE TMOIIUPIOBATUCS Ha aKTH
no/10 peectparlii (HakTiB HAPOHKEHHS, ILTIO0Y
ab0 cMepTi y pasi, KOJIH iICHYIOTH I1i 5K CaMi aKTH,
BUJIaHI JICTITAMHAMHU OpraHaMH Biau?

BianosiaHo, ¢ 1eTalbHO MPOaHaIi3yBaTh
koxkHe mnpoOieMHe nurtanHd. lono mepiioro
3alUTaHHs CIHiJ 3a3HAYUTH, [0 BHUXOASYU 3i
smicty Craryty Opranizarii O6’eqnanux Harriii®
OOH» Ta
«KOHCYTbMAmMuHUull 8UCHOB0K MidiCHaApoOHo20

«piwmenns  Mixcuapoonozo Cyody

Cyoy OOH» € pi3HuMu noHATTAMH. He3Baxkaroun
Ha Te, U0 MPSIMOTO BH3HAYCHHS KOXKHOTO
3 nux nouAate B Craryti OOH Hemae, MoxHa
YiTKO MOOAYUTH OCHOBHY BIIMIHHY PHUCYy MIX
HUMH — I1e 000B’ I3KOBUH XapaKTep JUIsi CTOPOHU-
ydacHHKa cropy. 30kpema, BiJIlOBIHO /10 CT. 59
Craryty OOH «pewenue Cyoa obszamenbHoO
JUWD 01 Y4aAcmeYIowWux 6 oele CmopoH U JUulb
no 0anHOMY Oenyy», TOJl K KOJIHUX 3TraJlOK Ipo
000B’s3KOBUI  XapaKTep  KOHCYJIBTaTHBHOTO
BUCHOBKY Mixnapoanoro Cyny OOH Craryt
OOH ne mictuth. binblie Toro, BiAMOBIIHO 10
4. 1 cT. 65 Craryty OOH «cyo moowcem dasamo
KOHCYIbMAMUGHblE  3AKIIOYEHUsL 1O 1H000MY
FOPUOUYECKOMY B80NpPOCY NO 3anpocy 06020
yupescOeHUs:, YNOTHOMOYeHHO20 Oellamsb maKue

sanpocwi camum Yemasom Obveounennvix Hayuti

unu coenacho smomy Ycmagyy, BiINOBITHO
KOHCYJIPTaTUBHI ~ BUCHOBKH  MIDKHApOIHOTO
Cyny OOH B3arayi HOCSTh  3arajibHO-

TEOPETUYHUIN XapaKTep.

KpiMm 1poro, aBTOp HE MOTOIKYETHCS
3 MOXJIMBUM TMOIIMPEHHSIM Ha «HaMiOIMChKi
BJIACTUBOCTEHN

BUHATKH MIPpUHIUITY

MDKHApOJAHOTO TMpaBa. Bapro 3a3Ha4ywTH, IO

3 VeraB Opranusanun O0beqnHEHHBIX Hammii u
YeraB Mexaynapognoro Cyma ot 26.06.1945. URL:
https://zakon.rada.gov.ua/laws/show/995 010#top
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OCHOBHHMMH TIPHHIIAIIAMH MIKHAPOJHOTO TIpaBa
€ mpunnunu camoi Opranizamii O0’eqHaAHHX
Hamiit, naBemeni B crarti 2 Craryty OOH.
BincyTHicTh «HaM101CHKHUX BUHSATKIBY»
y JaHOMY HEpeiKy CBITYUTh PO HEMOXKITUBICTb
BITHECEHHSI JaHOIO TMOHSATTA [0 MNPUHIUILY
M1KHapOIHOTO ITPaBa, O1IIbIIIE TOTO, KHaMi101ChKi
BUHATKW» TPSAMO CymepedaTh MPUHIUIAM,
3akpimieHux B 4. 4 cT. 2 Craryty OOH (1momo
MOBar” JI0 TEPUTOPIAIBHOI IUIICHOCTI JepXkKaB)
Ta 4. 7 cT. 2 Craryty OOH (1110710 HEBTpyUYaHHS
y BHYTPIIIIHI CTIPABH JIEPKaBH ).

[omo Apyroro mMUTaHHS, HA TYMKY aBTOpa,
y pas3l JuIie YacTKOBOI OKymauii TepuTopii
Oynb-sKO1 JiepkaBu il opraHu myOaidHOl BiIaau
MOXYTh 30epiratu Ji€3maTHICTh (IpUHANMHI,
YaCTKOBY) Ta BUKOHYBATH BIIaCH1 TOBHOBAXCHHSI,
BIJIMOBIJIHO, OpaTv ydacTb y MIDKHApPOTHOMY
CHIBpOOITHUITBI. Y TaKkoMy pa3i, 3aCTOCYBaHHS
«HaMiOICbKMX BHHSITKIB» € HEIOPECUHHM,
OinbIIe TOro, AaHa OOCTAaBUHA MOXKE CTBOPHUTH
JIOMATKOBI TMPOOJEeMH Yy KOHTEKCTI MOABIHHOI
peecTpaiii OIHOTO 1 TOrO X OPUAMYHOTO
dakty — HanpuKIad, PaKT M0y PeeECTPYETHCS
OJTHOYACHO JIETITHMHHMH Ta OKYyMaliiHUMH
opranamu Biaau. Taki 0OCTaBUHU KOIHUM
YUHOM HE CIIPUSIOTH MOKPAILIEHHIO CYIOYMHCTBA
Ta JiSUTbHOCTI OpraHiB MyOIi9HOI BIIAH, 8 TAKOXK
HE TPHU3BEAYTh IO TOJIMIIECHHS 3aXUCTy TpaB
1 cBoOox moauan. KpiM 11b0T0, «HaMi01MChKUMH
BUHSATKAMW» HISK HE OXOIUTIOIOTHCS HACTYITHI
BUTAJIKU:

— EBakyarllis JeriTMMHUX OpTaHiB BIaaH
B IHIIE MICIe KpaiHW, JIe BOHU MPOJOBXKYIOTh
31MCHIOBATH CBO1 (DYHKIIT — aX 10 JISUIBHOCTI
ypsiIy B eMirpartii;

— MOoXIJIMBOCTI HEOTHOPA30BOTO MEPEXOTY
KOHTPOJIO HAaJl OJHIEI0 Ta TIED X CaMOIO
TEPUTOPIEIO0 BiJl JIETITUMHUX OPTaHiB BIAIU 10
OKYTIalliHHUX BHACIIOK OOHOBHX Jiif;

— MOXIUBICTh

CTBOPCHHS «30H

Oe3MeKn», «IeMUTITApU30BaHUX 30HY», (JIIHINA
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pO3MEKyBaHHS», TOOTO MO CYTi HIKUM HE
KOHTPOJLOBAHHUX TEPUTOPIH, [Ie )KOTHA BIIaJa HE
3I1HCHIOE CBOI [IOBHOBAKEHHS.

[Ilomo TpeTboro mMUTAHHS, TO Y BHIIAIKY
ICHyBaHHs akTiB 100 peecTpauii (akriB
Hapo/KeHHS, MUTI00y abo cMepTi, BHUIAHHUX
JETITAMHAMHU OpTraHaMH BJaJH, 3aCTOCYBaHHS
B3araii

Taxk,

HaBITb BUXOAAYU 3 BHU3HAYCHHA, HaABCACHOIO

«HaM101CHKUX BUHATKIBY»

€ Oe3miJCTaBHUM Ta HEIOPCYHUM.
B BucnoBky Cyny OOH, xitouoBum Oyio
3MIMCHEHHS OKYMAIIHHOIO JIEP’KaBOIO BiJl IMEHI
a0o0 y BiJHOIIEHHI 3aXOIUICHOI JepXKaBH OyIb-
SKUX [id, Y TOMY 4YHCIi BUAa4l BiAMOBIIHUX
aKTiB, TOMI SK TPH 3IIMCHEHHI JIETITUMHUMHU
OpraHamH BIIaJIM BiJl IMEHI 3aXOIUICHOI JiepKaBH
OyIb-SIKUX A1 aBTOMaTUYHO HIBEIIOE yCi aKTH
OKyTaIiiHOT aMIHICTpaIlii.

VY cBoto uepry, B YKpaini HOpMH CT. 2 3aKoHY
VYkpaiuu «/Ipoocobnusocmioeporcasnoinonimuxu
i3 3a0e3neyeHHsi O0epHCABHO20 CyBepeHimeny
Yxpainuna mumuacoso oxynoanux mepumopisax
v JMoneyvkiti ma Jlyeancokiti  obnacmsaxy?
MONCTUBICMb

nepeobavanu 3aACmMocy8aHHs

«HAMIOIICbKUX ~ BUHAMKIBY», Npome  OaHuil
3axon empamus uunnicme y mpaeni 2022 poky,
BI0N0BIOHO HAPA3I pecyN0BaAHHS «HAMIOTUCLKUX

BUHAMKIB» 8 3aKoHoO0ascmei Ykpainu npamo

He 30iticHioembcs. Hamomicmo, oxpim cyoosoi

NPAKMUKU, «HAMIOIUCOKI BUHAMKUY» ICHYIOMDb
Maxodxic axmuuno y gopmi pexomenoayitiHux
sucnosekie — maxk, y 2016 poyi Buwuu
cneyianizoganutl cyo0 3 po3eisady YUBLIbHUX
I KpUMIHATbHUX CNpae po32niadas NumanHs
YUBITLHUX NPOBAONCEHD 3 BCMAHOBIEHHS (hakmie

HapoOdiceHHst abo cmepmi 0OCiO HA MUMYACOBO

* Bakon Ykpainu «IIpo 0COOIUBOCTI JIepiKaBHOT
TIOJIITUKY 13 3a0€3MEUeHHs JCPKABHOTO CYyBEPEHITETY
VYkpaiHu Ha THMYacOBO OKYIIOBAaHUX TEPUTOPIAX Yy
Jouenpkiii Ta Jlyrancekiii obmactsix» Big 18.01.2018
Ne 2268-VIII. URL: https://zakon.rada.gov.ua/laws/
show/2268-19#Text;
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OKYno8aHux mepumopisx Yxpainu, Haciiokom
4020 0Y10 BUOAHHA CYOOM  THGOPMAYTIHO2O
aucma 6i0 15.04.2016 poxy Ne 9-1130/0/4-16
w000 OKpeMux numaub 3ACMoCY8aAHHs 3AKOHY
Vrpainu «llpo enecenns smin 0o L{uginbHoco
wooo

npoyecyanvHo2o  Koodekcy — Vkpainu

gaxmy
0CcObU  HA MUMYACOB0 OKYNOBAHIlL

8CMAHOBNEHH S Hapooocenusi  abo
cmepmi
mepumopii Ykpainuy’ 6io 04 niomozo 2016 poky
Ne 990-VIII. Jlanuii nucm 06y10 HANpasieHo
Cyoam HUMNCHUX [HCMAHYIL 3 DeKOMeHOauisamu
wWooo  BUKOPUCMAHHA 6  pobomi U000
po32na0y Cnpag ma 6CMAHOBIEHHs 00CMAaBUH
niOMBepPOHCEeHHsL HATLEHCHUMU MA OONY CIMUMUMU
ooxazamu ¢hakmie HapoOdiceHHs abo cmepmi
HA — MUM4acoso

OKYNOBAHUX — MEPUMOpIsX

Vipainu. Ilpu yvomy, 6ynro 3acmocogano
30e0inbuw020  He  HOpMU — HAYIOHAIbHOZO

3akonooaécmea  Vkpainu, a  8i0nosiony
Cyoy 3 npas

ar00uHu y cnpasax npomu Pocii ma Monooeu

npakmuxky  €6poneucbkoeo

(cyoosi npeyedenmu no cnpasax «llagcu and
others v. Moldova and Russia», «Mozer v. the
Republic of Moldova and Russia»), a Takox
Typeuuunu («Cyprus v. Turkey», «Loizidou
v. Turkey»), Ta 3poOIE€HO BHCHOBOK, IO
JOKYMEHTH, $KI OylM BHJaHI YCTaHOBaAMH

(BKJTIOUAlOYM  JIIKyBaJbHI  YCTAaHOBH)  Ta

OopraHamMu Biaaau, K1 3HaAXO0dAThCA Ha

BH3HauYeHi BepxoBHoio Pamoro VYkpainm
TUMYAacOBO OKYIIOBaHIN TepuUTOpii MOXKYThH
y BHUHATKOBHUX BHUNAaJKax OpaTHCs 10 YyBaru
HAl[lOHAJIBHUMHU CydaMHM YKpaiHu Ta OyTH
OIIIHEHUMH Y SIKOCTI TOKa31B JIJIS I ATBEPIKCHHS
(akTiB BCTAaHOBJICHHS HAapOPKEHHS Ta CMEpTI

Ha TUMYAcOBO OKYIIOBaHii TepuTopii YKpaiHu.

> 3akon VYkpainu «IIpo BHECEHHS 3MiH [0

{uBLIEHOTO TPOLIECYATIEHOTO KOIEKCY YKpalHH LI0NIO0
BCTAHOBIICHHSI (DakTy HapoIKeHHs abo cMepTi ocodu
Ha THUMYacoBO OKYINOBaHii TepuTopii YkpaiHu» Bia
04.02.2016 Ne 990-VIII URL: https://zakon.rada.gov.ua/
laws/show/990-19#Text
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2017  pomi
CHeLiai30BaHuil Cyl 3 pPO3IVISANY LUBUIBHUX

Haromictes y Bumii
1 KpUMIHAJBbHUX CIpaB INUIAXOM  BHUJaYl
mucta Big 11.04.2017 poky Ne 9-697/0/4-17
«[lJooo euxopucmanus y CyO008UX pIUEHHAX
Gopmynioeans,  wo

gidobpadicairoms  Micye

HacmauHa akmis, AKi Marome 0pUOUUHE
3HaueHHA»® npoananizyeas cyoo8y NPaAKMuKy,
AKA CKAANAcs 00 mMo20 4Yacy i 6CMAaHo8Us
HAcmynHi 8IOMIHHOCMI Y CYO0BUX NpeyeoeHmax
(KoHcmamyeaguwiu npu YboMy, WO 8 UYLIomy
CyoOu nonepeonix IHCMAaHYil HALEHCHUM YUHOM
2571

Lusinbnoeo npoyecyanvbHozo kooexcy Ykpainu

OOMPUMYIOMbCL  8UMO2  HOPM  CHL.
8 YUHHIl Ha MOU MOMEHM PedaKyii):

- B
cynd (aKTUYHO BIJICTYMalu Bil TMOJOXKEHb

OKpPEeMHX BWIIQJIKAX HAIIOHAIbHI
YUHHOTO B YKpaiHi 3aKOHO/IaBCTBA Ta BCyNeped
3arajgbHOBIIOMHM Ta BU3HAHUM B 3aKOHOJIAaBCTBI
VKkpaiHu mizxomaM MIOAO IPaBOBOIO CTaTyCy
THUMYACOBO OKYMOBaHUX Teputopiii JloHempKkoi
ta Jlyrancbkoi obGnacted 3a3Hauanu, 110 (akt
HapOo/HKEHHS a00 CMepTi MaB MicIle Ha TepUTOpii
Jlonenpkoi abo JIyraHchKoi HApOTHUX PECITYOITIK.
Takwit migxin BumuM cremianizoBaHuM CyaoM
3 pO3MIAAY LUBUIBHUX 1 KPUMIHAJIBHUX CIIPaB
OyB BU3HAHUN HEMPABWJILHUM Ta MOMUIKOBUM,
OCKUTbKH VYKpaiHa € YHITapHOIO JIE€P)KaBOIO,
a B aJIMIHICTPAaTUBHO-TEPUTOPIATLHOMY
yCTpoi KpaiHum He TmependayeHo ICHYyBaHHS
T.3B. «/[oHeybkoi HapooHnoi pecnyOniku» ado
«/lyeancvkoi Hapoonoi pecnyOnixu», TOIl SK
y BIAMOBIAHOCTI 10 HOpM 3akoHy Ykpainu «/Ipo
0coOIUBULL NOPAVOK MICYe8020 Camo8psOyE8aAHH s

6 okpemux pationax [loneyvroi ma Jlyzancvroi

6 Jluct Bumoro  cremniamizoBaHOro  Cymy

VYkpainu 3 po3MIsAy UUBUIBHUX 1 KpUMIHAJIBHUX
cupaB «lllomo BHKOpHCTAaHHS y CYyIOBHX pillICH-
HAX  (opMmymioBaHb, 110  BigOOpa)karoTb  MicIle
HacTaHHs (akTiB, SIKI MAlOTh IOPUAWYHE 3HAa-
genus» Bin 11.04.2017 poky Ne 9-697/0/4-17 URL:
https://zib.com.ua/ua/print/128490-vss_zaboroniv_
dnr ta Inr u rishennyah nazivati respublikami .html
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obrnacmeiy’ 6 oOKpemux pailowax, micmax,
cenuwax i cenax J[oneyvkoi ma Jlyeaumcoxoi
oonacmetl OY10 MUMYACOBO 3ANPOBAOINCEHO
iHwul,  0cooIusull  NOPAOOK  30ilCHEeHHS
Micye6o2o camo8psa0YEanHts, a CMEOPEHHA HOBUX
AOMIHICMPAMUBHO-MEPUMOPIATILHUX — OOUHUYD
He giooynoca. Kpim yvozo, m.36. «/{oneyvra
HapooHa pecnyonixa» Ta «JIyeancoka Hapooua
pecnybnika» He € TOTOXHMUMH JlOHEnpKiid Ta
Jlyrancekiit obGmactsM YKpaiHH BiATIOBIIHO,
HATOMICTh BIAMOBIIHO 10 TocTaHoBU BP «/lpo
BU3HAHHA OKpeMUX pauouie, Mmicm, cenuuy
i cin Jloneyvroi ma Jlyeancoxoi obracmeii
MUMYACOB0 OKYROBAHUMU MEPUMOPIAMU» Bij
17.03.2015 Ne 252-VIII® psn tepuropiii Oyio
BU3HAHO OKYIIOBAHHMH,

— B iHmUX BUMNAAKaX HaIlOHAJIbHI CyIU
NP BCTAHOBJCHHI (HaKTy HapOHKEHHS abo
CMEpTi MPU 3BEPHEHHSIX 3 MOCHIAHHSM IIPO
BCTaHOBJICHHS (DaKTy Hapo/UKeHHS abo cMmepTi
Ha TepUTOpli T.3B.

«/loneyvkoi  HapooHOT

pecnyonikuy  ta  «/lyeamcekoi  Hapoouoi
pecnyonixuy BIIMOBIISUTA Y 3aJIOBOJICHHI TaKUX
BuMoOr. Taxkuil miaxix BummMm creniaaizoBaHuM
CYZIOM 3 PO3IVISY IMBUTBHUX 1 KPUMiHAIBHUX

OyB
OOTPYHTOBaHMM 3 TIiJICTaB TOTO, [0 HEMOXKITHBO

CIpaB BU3HAHWA  TPaBUIBHUM  Ta
BCTAHOBUTH HAsIBHICTh IOPUAMYHOTO (PakTy
Ha TEPUTOPISAX T.3B. «OEPHCABHUX YMBOPEHbY,
Kl HE BXOJSTh JIO CUCTEMH aMiHICTPAaTUBHO-
TEPUTOPIATILHOTO YCTPOIO YKpaiHu;

IKku  Bumumm

— IgmmM  BHUITQJKOM,

CIIeIIaJII30BaHUM CYIOM 3 PO3IISIAY LIHUBLIBHUX

7 3akoH Ykpainu «IIpo ocoOiauBuii mopsiok Mic-
LIEBOTO CaMOBPsIyBaHHSI B OKpeMHX paioHax JloHe-
upkoi Ta Jlyrancekoi obnacteit» Bin 16.09.2014 poxy
Nel680-VII. URL: https://zakon.rada.gov.ua/laws/
show/1680-18#Text;

8 TlocranoBa BepxoBHoi Pamum VYkpainu «IIpo

BHU3HAHHS OKPEMHX PaloHIB, MICT, cenuil 1 cin J{oHe-
upkoi Ta Jlyrancekoi obnacteld TMMYacOBO OKYIOBa-
HUMM TeputopisMu» Bix 17.03.2015 Ne252-VIIIL. URL:
https://zakon.rada.gov.ua/laws/show/254-19#Text

15



Yegorov Anton

1 KpUMIHATBHHX COpaB TexX OyB BU3HAHHN
NPaBUIBHUM Ta OOIPYHTOBAaHUM, € BU3HAHHSA

HalllOHAJTLHUMH ~ CcyllaMH  YKpaiHu  (daxty
Hapo/UKeHHsT abo CcMepTi Ha THMYacoBO
oKynoBaHux  Tepuropiax JloHemnpkoi  abo
Jlyrancekoi o0macTeid.

Otxe, TEOPETUIHO BUKOPHCTAHHS
«HaM101MChKUX BUHSTKIBY» B VYkpaini

JT03BOJIIETHCHAPIBHI T ATBEPHKCHHSI BCYIOBOMY
nopsaky (akriB cMmepti abo HapOKEHHS Ha
TUMYAcOBO OKYIOBaHMX TEPHUTOPIAX, TOAI SK
371e01TBIIIOT0 OCHOBHOIO MPETEH31EI0 B CYIOBOMY
MPOIIEC] 3aJUIIAETHCA Ha3Ba aJMiHICTPAaTHBHO-
TEpUTOPiaJIbHOI ONMHUIN, B SKIH MaB MicIe
opunnuauii ¢akt. [lo cyrti, nana oOGctaBuHA
€ T0AATKOBUM BHUKJIFOYHO YKPATHCBKHM KPUTEPiEM
3aCTOCYBaHHS  «HaMIOIWCBKUX  BHHSATKIBY,
KA yYMOBHO MOJKHA HAa3BaTH IPE3YMIILIEO
TEPUTOPIATTLHOCTI — 000B’SI3KOBICTh BU3HAYCHHS
y SIKOCTI MiClLi BUMHEHHS IOPUIMYHOTO (DaKTy
JicHOT aJMIHICTPATHBHO-TEPUTOPIATILHOT

omuHMII ~ YKpaiHM, a He  OKyHamiiHuX
JiepKaBHUX YTBOpeHb. Jlanuil kpurepiii Oyno
c(OpMyJIbOBAHO YKPAiHCBKMM CYIOYMHCTBOM
y 2017 pori.

Tenmep  mepeiineMO 10  OCHOBHOIO
3aMUTaHHS — YM BIJMOBIIA€ CUTYyallis B YKpaiHi
KOXXKHOMY 3 YOTHPHOX KPHUTEPIiB MPaBOMipHOCTI
3aCTOCYBaHHS  «HAMiOIMCBKUX  BHHATKIB»?
JUis 1bOro BapTO 3YNUHHUTUCSH HA KOKHOMY
3 KpUTEPIiB OKPEMO.

lomo

KOHCTaTyBaTtu (akT TOro,

MDKHApOJAHOTO  KPHUTEpilo  Ciij
0 JOAEpKaHHS
«HaMiOIMCbKUX KpHUTEPiiB» g YKpaiHH He
€ o0oB’si3koBMM. He3Baxkatoum Ha Te, LIO
VYkpaina € nep)kaBoro-3acHOBHUKOM Oprani3zartii
O6’enmnannx Hamiii, BucnoBok Cymy OOH
HOCHUTh PEKOMEHJALIMHUIA XapakTep 1 JMIIe
po3’sicHoe  mosuiito  MixnaaponHoro Cymny
OOH om0 KOHKPETHOTO BUMAAKY (B JaHii
cuTyauii, moao BcraHoBIeHoro IliBreHHOIO

Adpukoro okymamiitHoro pexumy B HamiOii

16

Application of “Namibia exception” in the national judiciary...

y 1970-x poxax). Hemae xonHOi HOpMH 11010
000B’s13k0BOr0  xapakrepy BucHoBky Cymy
OOH i HaBiTh SIKIIO MPHUITYCTUTH, MO JTaHUUA
KOHCYJIBTAIlIMHAN BUCHOBOK Ma€ 00OB’S3KOBUI
XapakTep, TO JaHUW OOOB’S3KOBUU XapakTep
MOYKE€ CTOCYBATHCS JIUILE JEePKaB-CTOPIH CIOPY
(ro6to IliBnenna Adpuka Ta Hawmibis) 1 He
CTOCY€ThCs YKpalHU.

bimpme Toro, BucaoBok Cymy OOH
B3arajii He € JDKEepelioM TMpaBa B YKpaiHi,
a BPaxOBYIOUHM T€, L0 «HaMiOIMChbKI BUHSATKN
B YKpaiHi 3aCTOCOBYIOTHCS JIUIIIE B [IUBIILHOMY
MPOIECyalbHOMY CY/JIOYMHCTBI, HEMa€e HAaBITh
JKOAHOT miacTtaBu BBaxkatu BucHoBok OOH
JOKEPEIIOM TIpaBa, SIKMH 3aKkpirieHui B cTarti 10
[{1BiTEHOTO TIPOIIECYAILHOTO KOJEKCY YKpaiHu
(mami — LITIK)®:

— Bigmosigro mo 4. 2 ct. 10 LIIK «cyo
posensaoae cnpasu 8ionosiono 0o Koncmumyyii
3AKOHIB MINCHAPOOHUX

Yrpainu, Yrpainu,

002060pi8, 3200a HA 0008 A3KOGICMb AKUX
nHaodana Bepxoenorw Paodoio Vxpainuy. Sk Bxe
Oyno BcTanoBieHo Buuie, Bucnosok Cyny OOH
HE MJMaaae IMmia KOIHE 3 TaHUX HOPMATUBHHUX
BH3HAYCHb,

— Bignosigao 1o 4. 3 ct. 10 HIIK «cyo
3acmocosye

IHWI npaeosi axkmu, NPUUHAMI

8i0N0BIOHUM opeanom Ha niocmaai,
8 Medcax NOBHO8AdNCeHb ma Yy Cnocio, wo
ecmanosneni Koncmumyyiero ma 3axonamu
Vrpainuy. Slk BOagaeThCs 3 aHAII3Y JaHOT HOPMH,
BucnoBok Cyny OOH Takox He mignmajaae mija
BHU3HAYEHHSI TAKOTO HOPMATHUBHOTO aKTY;

— Bignosigao no 4. 4 ct. 10 HIIK «cyo
3acmocosye npu posenadi cnpae Komusenyiro
npo 3aXUcm npas NOOUHU [ OCHOBONOJIONCHUX
80000 1950 poxy i npomokoau 0o Hei, 3200y
Ha 0008 ’a3K08icmb AKUX Haodawo Bepxoenoio

Paoorw Vkpainu, ma npaxmuxy €eponeiicbkozo

° TIMBiIBHUI pOLIECYATbHHUM KOJEKC YKpaiHU Bij
18.03.2004 Ne1618-1V. URL.: https://zakon.rada.gov.ua/
laws/show/1618-15#Text;
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cyo0y 3 npas JrOuHU K 0Xceperlo Npasax.
Bapro 3asnauntu, mo BucaoBok Cyny OOH
HE € YaCTUHOIO MPAKTUKH €BPONEHCHKOTO CyIy
3 MpaB JIOIUHU 200 YaCTHHOKO BHUIIICHABEICHOL
Kousenmii;

— Bignosigao 10 4. 5 ct. 10 HUIIK «cyo
3acmoco8ye  HOpMU  Npaea  IHWUX — 0eporas
V pasi, ko ye nepedbaueHo 3aKOHOM YKpaiu
Yy MIJICHAPOOHUM — 002080POM, 32004  HA
0008 ’s13K08icmb s1K020 HaoaHna Bepxosnoro Padoio
Yxpainuy.

Cyny OOH He € MDKHapOJHHM JIOTOBOPOM

Bapro 3ayBaxxutn, 1mo BucHOBOK

1 HaBITh SIKIIIO TIPUITYCTUTH, 110 JTAHUH JOKYMECHT
Ma€ BIACTUBOCTI MIKHAPOJHOTO JOTOBOPY, TO
BiINOBiTHO 10 cT. 14 3akony Ykpainun «lIpo
MDKHApOHI oroBopu  Yipainm»'® «midicHapooni
002060pu  HAbUparomv YuHHOCMi Ons VKpainu
nicis Ha0awHs Hel 3200U HA 0008 S13KO8ICHb
MIDICHAPOOHO20 002080pY GIONOBIOHO 00 UYbO2O
3akony 6 nopsaoky ma 8 cmpoxu, nepeddaueHi
002080pOM, AOO 8 THUULL Y3200HCEHULL CIMOPOHAMU
cnoci6y. YKomaHo1 3rofu Ha MPUEIHAHHS YKpaTHH 110
«HaMiOIMChKMX BUHATKIBY YKpaiHa He Ha/iaBasa.

OTxe, BUXOISTYH 3 aHAITI3Y BHIICHABEICHUX
HOpPM MOJKHa KOHCTaryBatu (akT Toro, IO
KOJTHOTO HOPMATHBHOTO OOIPYHTYBaHHS MO0
3aCTOCYBaHHS  «HaMIOIWCBKUX  BHUHSTKIBY
y SKOCTI JpKepella IpaBa YHHHE YKpaiHChKe
3aKOHOJIABCTBO HE MIiCTHUTb.

[I{ono Apyroro KpuTepito CIiJl 3a3HAYUTH,
110 Ha BiMiHY BiJ Hapoay Hami6il, YkpaiHChKHiA
Hapoa He mo30aBieHWd 1 HE T™030aBIsBCA
MO>XKJIMBOCTI ITPEICTABHUIITBA BJIACHUX IHTEPECIB
Ta 3MIMCHEHHS MI)KHAPOTHOTO CIIBPOOITHHUIITBA.
3okpema, Bcst Teputopiss Hami6il 1o 1990 poky
Oynma okymnoBaHoto IliBnennoro  Adpukoro,
JICTITUMHI OpraHW BJIaJd HE [T, HATOMICTh
icHyBanu

ctBopeHi IliBnenHoro  Adpukoro

OKyTaIliiiH1 aAMiHIcTpaIlii. 3a TaKuX yMOB IIMCHO

10 3akon VYkpainu «[Ipo MiXHApOgHI 10TO-
Bopu VYkpainm» Bix 29.06.2004 Ne 1906-IV. URL:
https://zakon.rada.gov.ua/laws/show/1906-15#Text
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MOXKHA KOHCTaTyBaTH, IO HApOJ Li€i JepKaBH
OyB 1Mo030aBieHUN MpaBa Ha MPEICTABHULITBO
cBoix iHTepeciB. HaromicTk, B YkpaiHi THMYacoBO
OKYIIOBAaHOIO € JIMIIE YacTHHA TEPUTOPIi,
npudoMy Ha Teputopii ABTOHOMHOT PecryOmiku
Kpum nitote Oe3mocepeHbo opraHu myOmivaHOi
Biaau Pociiicekoi ®Dexeparrii, a Ha TEPUTOPISIX
okpemux paiioHiB JloHenpkoi Ta Jlyrancwpkoi
oOmacteif — OpraHM CaMOIPOTOJIOMIEHUX T.3B.
«HapOAHUX pecIyOIniK» Ta IHIINX OKyHaIiiHuX
aamiHicTpamid.  bimeme — Toro,  pimieHHs
€BpOIEHUCHKOTO Cydy 3 TIpaB JIIOAWHH, SIKI
HaBeleHI B JHMCTaX-peKoMeHaalisx Bwuioro
CHELIai30BaHOTO CyAy 3 PO3NISAY LUBUIBHUX
1 KpUMIHQJIBHHUX CITpaB, IPsIMO HE BiJTHOCHIINCS
710 CTIOPiB 3 (haKTy BCTAHOBIICHHS HAPOIKECHHS,
cMepTi abo HUTI0Y HAa OKYTOBAaHUX TEPUTOPISX.
OT:xe, MOJKHA KOHCTATyBaTH (hakT TOTO, L0
JpYyTUi KpUTEpil IPaBOMIPHOCTI BUKOPUCTAHHS
«HaM101MCbKUX BUHATKIB», TOOTO MpPE3yMIILis
1030aBJICHHSI MOXJIMBOCTI HAPOy 3/1HCHIOBATH
BJIACHE MPEJICTABHUIITBO, B YKpaiHi HE Ji€.
om0 TPEThOrO KPUTEPIO CIiJ 3a3HAYUTH,
[0 YMOBH HOTO JO/IepKaHHS B YKpaiHi TaKox
BiZCyTHI. 30Kpema, SK Bxe OyJo HaBeIeHO
Bullle BU3HaueHHs BuchnoBky Cyny OOH mono
Oe3rnocepeIHb0  «HAMIOIMCHKUX  BHHSTKIBY
TOJIOBHOIO O3HAKOI0 HE3aKOHHHX [Ii OKyIaHTa
«npunumaemvix FOocnou Agppukoti om umenu
unu 6 omuowenuu Hamubuuy, Oyno skpas
3MIACHEHHS IMX i B IHTEpecax Ta Bij iMEHi
OKYIIOBAHOTO Hapojy. 3arajibHOBIAOMHUM € (paKT
toro, mo Pociiickka Denepartis Kk nepkana-
OKYTIaHT, HE3BAKAIOUM HAa TUMYACOBY OKYTIAIIiO
YaCTUHM YKPATHCHKOI TEPUTOPIi, HE 3/11CHIOBaNA
Ta HE 3A1MCHIOE JKOIHMUX TMPABOBHX a00 1HIIMX
IiH Big iMeH1 YKpaiHH, TOAL SIK IPEICTAaBHUIITBO
BIACHUX 1HTEPECIB 3IIHCHIOETBCS YKpaAiHOIO
Ha JyMKY
aBTOpa, BHKIIIOYA€ MOXKJIMBICTD CTBEPXKYBaTH

camocTtiiiHo. Jlana oOcTaBHHa,

po oJep>KaHHs B YKpaiHi TPEThOTO KPUTEPIIO
MPaBOMIPHOCTI «HaM101MCHKUX BUHSATKIBY.
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€IMHUM KpUTEpieM, SKHH Mae Micle
B YKpaiHi € ocTaHH1{ 10aTKOBUI KpUTEPii 100
MPE3yMIIIIIi TEPUTOPIaTbHOCTI, CHOPMYITbOBAHUN
BummmM crienianizoBaHUM CyIOM 3 PO3IIISALY
LIUBUIBHUX 1 KpUMiHaJbHUX crnpaB. Ha gymky
aBTOpa, o/Iep KaHHs B YKpaiHi TAKOTO KPUTEPIIO
HE BINOBIJAJI0O TPUHIMIY 3aKOHHOCTI Ta
IIPaBOBOI BU3HAYEHOCT1 BUXO/ISIYM HABITh 3 HOPM
ct. 10 LITK — rak, BigmosigHo 10 4. 6 cT. 10 LTIK
SKIIO CyA TOXOJUTH BHCHOBKY, IO 3aKOH YH
IHIIUN TpaBOBHUM akT cynepeunTbh KoHcTuTymii
VYkpainu, cyq HE 3aCTOCOBYE TAaKWW 3aKOH YH
IHIIMH TpaBOBHK aKkT, a 3aCTOCOBYE HOPMH
Koncturynii VYkpainu sk HOpMH mpsiMoi Aii.
BianosiaHo, HaBiTh i Yac aii 3akoHy YKpaiHu
«Ilpo ocobrusocmi Oepocasnoi nonimuku i3
3a0e3neyeHHsi  0epIUCABHO20  CyBepeHimemy
Vkpainu na mumuacoso okynosanux mepumopisx
v oneyvkiti ma Jlyeauncokii obnacmsxy Moro
3aCTOCYBaHHS HAalllOHAJIBHUMH CylaMu  OyIo
(haKTHYHO YHEMOXKJIMBJICHE, OCKIIBKH BOHO

CYNEepeumsIo  HACTYIIHUM  KOHCTUTYLIHHHM

HOpMaM:
— BigmoBimno gm0 ct. 2 KoHctutymii

VYxpaiau'' «mepumopisn  Vipainu 6 mexcax

ICHYI04020 KOpOOHY € YINICHOW 1 Hedomop-
KAHHOIO). Taxum

YHUHOM, OKyTIaIlis

ab0 BITYY)KCHHS YU  HaBITh JISUTBHICTH

OyIb-SIKUX  OKYMalliHUX  OpraHiB  BIaJu
B YKpaiHi € HE3aKOHHOIO;

— Bignosigao mo ct.17 Konctutymii «Ha
mepumopii Ykpainu 3a60poHAEMbCs CMEOPEHHS.
i ¢yuxyionysamnns

0y0b-aKuUx  30pOUHUX

Gopmysanv, He nepeddOAUEHUX — 3AKOHOMY.
Jlana HOpMa KOpPECIOHAYETHCS 3 HABEACHOIO
BHIIE HOPMOIO TPO HEMOMJIMBICTH MISUTBHOCTI
Ha TepuTopii YKpaiHM >KOTHHX OKyHamiiHUX

OprasiB MyOJiYHOI BIaIH;

11

Koncrutyniss ~ Vikpainum  Big  28.06.1996
Ne254x/96-BP. URL: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text
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— Bignosigno 1o cr. 19 Koncrurymii
VYkpaiuu «opeanu oepoicasHoi én1aou ma opeau
Micyeso2o camospsao0yeanHts, ix nocadosi ocoou
30008 ’sA3aHi Oiamu auwe Ha niocmasi, 8 Mexcax
NOBHOBAdICEHb mMa Y Cnocib, wo nepedbaueHi
Koncmumyuyiero ma sakonamu Yrpainuy. OTxe,
BpPaxoOBYIOUM T€, IO TiSUTbHICTh OKyHAI[liHIX
OpraHiBBJa/iu HaTepUTOpii YKpaiHu3a00poHeHa,
3a00pPOHEHOIO € 1 IXHS AISUTBHICTD, Y TOMY YHCII
IIOJI0 PEECTpallii aKTiB HAPOPKEHHS, CMEPTI UM
nuto0y. Peectpariss gaHux ropuauyHuX (akris
€ BHKJIIOYHOIO TPEPOraTuBOI0  JIETITUMHHX
OpraHiB BJIA]IH.

BucnoBknu

Buxonsuun 3  NpOBEACHOrO  aHami3y,
3aCTOCYBaHHsS Ha JIaHOMY €Talli ICHYBaHHS
VYkpainu SIK HE3aJIeXKHO1 JlepxaBu
«HaM101MCbKUX BHUHATKIB» € HENPaBOMIPHUM
Ta TaKuM, 1110 T030aBJeHE MPABOBHUX IIiJICTAB
JUTSE TThOTO. 30KpeMa, (akTuaHa (ikcallis TaHuX
«HaM101MCbKMX BUHATKIB» Yy 3HAuHI 4YacTHHI
CYIOBHX pIillleHb, yXBAJICHUX HaIllOHAJTbHUMH
cymamu YKpaiHu, 1€ HE O3HAya€ TOTo, IO
3aCTOCYBaHHA  «HAMIOICBKMX  BHHSTKIBY»
€ IOPUAUYHO J103BOJICHUM.

CITi Y

«HaMi01MCbKI BUHATKW» B iXHIM iHTeprperaii

Ilepm1 3a Bce 3a3HAYNATH, IO
B HAI[lOHAJIBHOMY MpaBi YKpaiHH € 3HAYHOIO

MIPOI0  CIOTBOPCHHMH Ta BUKPUBJICHHMH.
CmpaBa B TOMY, IO MEPIIOYEPrOBE YXBaJICHHS
JAaHUX BUHATKIB Ta O(QOpPMIICHHS iX y BHUIVISIIL
Bucuaosky Cyny OOH nepeciiayBao JeriTuMHy
METy — HaJaTd MOXIUBICTh NpPUHAHMHI
0OMEKEHOT0 3axXHUCTy IpaB 1 CBOOOH JKUTETIB
TEPUTOPIi, sIKA € OKYIOBAaHOI, Ta 3a0€3MeUUTH
xoua 0 ropuauuHy ikcamiro (akTiB iXHBOTO
ICHYBaHHS, TOAl K OKyIMallis JaHOI TepUTOpii
3acy/KyBajlach Ta HE BH3HaBasach. OJHaK,
K BKe OyJI0 BCTAHOBIIEHO BUIIE, OOCTaBHHU

B Hami6ii 1970-x pokiB Ta B VYKpaiHi
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2010-2020-x pokiB 3HAYHO BiAPIZHAIOTHCH,
MepIll 32 BCE TUM, IO JIETITUMHI OpTaHHU BIaJU
HE T1030aBJieHI MOMJIMBOCTI BCTAHOBIIOBATH
¢akTi ab0 BUIABaTH aKTH, Ha AKi MMOIIUPIOIOTH
CBOIO MiI0 «HaMIOIMCBhKI BHHATKH», OCKUIBKHU
TEpUTOpPIs YKpaiHU HE € TOBHICTIO OKYTIOBAHOIO
a00 3aXOIUIEHOIO.

KpiMm 1poro, Ha IyMKy aBTOpa, MOMIJIKOBUM
€3aKpITUICHHS «<HaM101IChKUX BUHSTKIB» Y IKOCTI
JpKepena mpasa B Ykpaini. Ciix 3a3HauuTH, 1110
BUXOJSIUM 3 aHATI3y BUIICHABEICHUX MPABOBUX
HOpPM,  HaBiTh

MOXJIUBE  B1JIOOpakKeHHsI

HEOOXIZHOCTI  BpaxyBaHHA  «HaMiOIHCHKUX

BHUHATKIBY» B 3aKOHI a00 MiJA3aKOHHOMY aKTi IIe
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HE CBIJYHTH TPO ABTOMATHYHY HEOOXIJIHICTh
iXHBOI'0 3aCTOCYBaHHS Ue€pe3 HAsABHICTh KOJi31H 13
KOHCTUTYIIHHUMH HOPMaMH TaMIpoIieCyaTbHUMH
3aKpITUICHHS

KOJIEKCaMH. Y CBOKO  4epry,

HEOOX1IHOCTI BUKOPHCTAaHHS «HaMiOIHCHKUX
BUHSTKIB» Ha piBHI 1H(OPMAIIHHUX JIUCTIB
BUIINX CIICIIaNIi30BaHUX CyIiB ab0 Oyab-sKOi
1HIIOI CyIOBOT MPAKTUKH aBTOpP TaKOXK BBaXKA€
HEJIOPEYHUM, OCKIJIbKH JlaHI OOCTaBUHHM HE
MAroTh KOJHUX MPABOBHX IMiJICTaB (BPaXOBYIOUH
Te, M0 B YKpaiHi HOPMaTHUBHO-NPAaBOBUN aKT
OyB 1 3aJINIIIAETHCS OCHOBHUM JKEPETIOM TIPaBa),
a iHopMaIliliHi JUCTH BUIIKMX CIICIiaTi30BaHIX

CYJIiB HOCATh PEKOMEH/IALlIHUI XapakTep.
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The article studies the issues of management of offshore companies, and analyses specifics
and features of such management. Thus, the article states that offshore companies are in mostly
created not only for tax planning and reducing the tax burden on the company, but also to
ensure a high level of protection of trade secrets and confidentiality of information about the
ownership of the company. The presence of a relevant goal determines the specifics of the choice
of management models of the company, which would provide the least disclosure of information
about the real owners and beneficiaries of the company. The traditional method of not disclosing
the names of the real owners is to issue bearer shares. However, in the process of deoffshorization
and increasing demands on companies created in the world’s offshore zones, bearer shares have
largely lost their relevance and are rarely used. Restrictions on use of bearer shares are fully
offset by much more sophisticated management mechanisms that allow the confidentiality of
ownership of the company — nominal service and trust management. That is, in the structure
of the company’s management there are entities that either formally act as owners or officials
of the company by agreement and for a fee (nominal management), or act as an intermediate
in the management of the company and by creating a structure of trust property maintain the
confidentiality of real beneficiaries of the company, as well as protect the company’s property
from possible claims of creditors or other stakeholders. Among other things, the article proposes
structuring the management of the company on three conditional levels: 1) real (real management
of an offshore company by its real founders, owners, shareholders, officials); 2) nominal (formal
owners and managers who do not actually participate in the management of a company and do
not make independent decisions about its activities; the main function of such persons is to “cover
up” the names of relevant persons from the real level of company management, i.e. real owners
and beneficiaries); 3) trust (the use of trust structures and tools in the management of a company
is to ensure the confidentiality of ownership of the company and protection of its property).

Introduction

The concept of offshore companies has
become widely used in various spheres of public
life. Probably everyone knows about the existence
of relevant companies today. However, offshore
companies remain a very unexplored category of
business. The specifics of creation and operation of
offshore companies determines a number of special
features of their economic and legal status, which

20

are reflected in all aspects of the operation of such
companies, in particular, and in their management.
In general, the issue of business management is one
of the key issues of business law. If the procedure
and structural features of the management of legal
entities established in Ukraine in accordance with
domestic law are properly regulated and sufficiently
studied, then similar characteristics of foreign
(and in particular) offshore business organizations
require further in-depth study.
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Statement of basic materials

Management of an economic entity is one
of the most important components of economic
relations and is carried out in accordance with
the rules of economic legislation, taking into
account the organizational and legal form of the
economic entity, its legal status and the specifics
of economic activity. In accordance with Part 4
of Article 3 of the Commercial Code of Ukraine,
the sphere of economic relations in addition to
economic-industrial and domestic economic
relations also lies in organizational and economic
relations'. The latter, according to Part 6 Article 3
of the Commercial Code of Ukraine, means the
relationship between business entities and
entities of organizational and economic powers
in the process of managing economic activity?.
In this case, organizational and economic powers
are defined as a set of rights and responsibilities
for establishment and/or streamlining and
control over the activities of economic entities
in order to effectively implement it>. The
subjects of organizational and economic powers
primarily include: governing bodies of economic
entities, endowed with the competence to make
management decisions; public authorities
and local governments, endowed with the
competence to make management decisions in
the field of management; property owners who
are the founders of business entities, business
entities that are endowed with organizational and
economic powers in relation to other business
entities on the basis of agreements*.Since
the category of organizational and economic

' Tocrmogapcekuii  komeke — Yipaimm.  URL:
https://zakon.rada.gov.ua/laws/show/436-15/print
(accessed on 19.05.2022).

2 Ibid.

3 Minam B.C. Tocniogapchke mpaBo: Kypce JEKITii:
y 2 4. Y. 1. Xapkis: IIpaBo, 2008.P.18.

4 Ibid. P. 17-18.
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relations covers a fairly wide range of somewhat
heterogeneous relations, scientists propose to
make distinguishing between organizational
and economic relations as such (arising from
the establishment of economic organizations
(associations), as well as in connection with other
organizational links in the field of management)
and economic organizational and managerial
relations (arising between participants in
relations in the field of management and
public authorities, local governments in the
management of economic activities) and even
set out in the appropriate version of Article 3 of
the Commercial Code of Ukraine’.

The nature and features of organizational and
economic relations that are formed in connection
with the activities of an economic entity are
largely due to the specifics of such an entity.
Differences in the organizational and legal forms
of economic entities already determine certain
features of their management and, accordingly,
organizational and economic relations with their
participation. Foreign entities may have a certain
set of characteristics. In particular, a number of
specific features of management have a category
of offshore companies — entities registered in
the world offshore zones for business activities
outside the place of registration.

In the conditions of constantly growing
economic integration and globalization,
strengthening of international economic ties
and deepening of foreign economic activity
the share of business entities operating within
several jurisdictions is constantly growing and
often use the differences in legal regulation
of several jurisdictions to obtain certain tax
and other preferences. A special category in
this regard is offshore companies — entities

> Minam B.C. KoMepiiiHuii 10roBip y rocmomap-
CBKOMY IIpaBi: TEOPETHYHI NPOOJIIEMU CTAaHOBJICHHS Ta
PO3BUTKY: aBTOped. ITuC. ... A-pa ropui. Hayk: 12.00.04.
Xapkis, 2008. P. 25.
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established under offshore jurisdictions by
non-residents to conduct business outside
the respective jurisdictions. The activities of
offshore companies are very diverse, but the
specifics of their creation and operation is
related to the desire of the founders to obtain
certain benefits and preferences by choosing
a more favourable (and in particular offshore)
jurisdiction to start their own company
than the jurisdiction, where the company
will operate. The main benefits provided by
offshore jurisdictions to attract investment to
their territory include minimal taxation, high
protection of commercial information about
the company, as well as information about its
owners and beneficiaries, formal reporting and
simplified registration of both the creation of
the company and the transition of corporate
rights to it. At a minimum, the use of offshore
jurisdictions may be due to ease of corporate
governance and security of business®. The
offshore world is an endlessly shifting
ecosystem, and each jurisdiction offers one
or more offshore specialties’. Each attracts
particular kinds of financial capital, and each
develops a particular infrastructure of skilled
lawyers, accountants, bankers, and corporate
officers to cater to their specific needs®. Offshore
services range from the legal to the illegal,
with a huge grey area in between’. In terms
of tax, the illegal stuff is called tax evasion,
while tax avoidance is technically legal'®.The

¢ [ogaTkoBe 3aKOHOMABCTBO: MPO «CBITIHH OIK»
odmopi. URL:https://mind.ua/openmind/20207290-
podatkove-zakonodavstvo-pro-svitlij-bik-ofshoriv
(accessedon 19.05.2022).

7 Nicholas  ShaxsonTreasure Islands. Tax
Havens and the Men who Stole the World. London.
RandomHouse, 2012, 332 p. P. 22.

¢ Ibid.
? Tbid.
Tbid.
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reference notes that offshore is the main tool
of the shadow economy to withdraw resources
from the country legally!'!. It is also noted that
offshore jurisdictions can play a constructive
role in international finance'?. Profits from the
economic segment concentrated in offshore
jurisdictions are ultimately still reinvested
or spent in offshore jurisdictions (leading to
increased economic activity) as the investment
opportunities of offshore zones themselves
are too small to absorb the capital created
by the offshore sector'’.General trends in
deoffshorization are gradually changing the
approach of offshore jurisdictions to the
provision of offshore benefits. However,
according to some researchers, instead of
changing the rules, onshore jurisdictions
should strive to compete effectively on the
merits'*. In this regard, in the context of
regulatory competition between countries
for economic activity and investment, the
question arises about the possibility of “race
to the bottom” on tax rates, environmental
and labour standards'®. In this regard, one of
the main goals of global deoffshorization is
to create equal conditions for the movement

"Topkyrn IM. OcoOnuBOCTI HPaBOBOTO pery-
JIOBaHHs JiSUTBHOCTI O(QIIOPHUX KOMIIAHi B ymMOBax
neodopusaiii. IOpuduynulli Hayko8ull enekmpoHHULL
acypuan. 2019. Ne 3. P. 102.

2Andrew P. Morriss Changing the Rules of
the Game: Offshore Financial Centers, Regulatory
Competition & Financial Crises. University of
[llinois Law and Economics Research Paper. 2009.
No. LE09-031. P. 26.

B1bid.

4 Andrew P. Morriss Changing the Rules of
the Game: Offshore Financial Centers, Regulatory
Competition & Financial Crises. University of
[llinois Law and Economics Research Paper. 2009.
No. LE09-031. P. 27.

15 Andrew P. MorrissThe Role of Offshore Financial
Centers in Regulatory Competition. University of
Mllinois Law and Economics Research Paper. 2008.
No. LE07-032.P.18.
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of capital between countries, without giving
preference to countries that have more
attractive tax conditions'®.

One of the features of globalization is rapid
development of offshore zones'’. According to
various estimates, more than 25% of world capital
and up to 60% of financial flows in the world
go through offshore zones'®. It is believed that
3-4 offshore zones disappear in the world every
year, and the same number appears'®. According
to some authors, offshore jurisdictions in Ukraine
are generally the main subjects of investment in
the economy?®.

The risks of using the opportunities of
offshore zones for illegal purposes necessitate
further doctrinal analysis of legal status of
offshore companies and offshore zones as
such, as well as the development of necessary
regulations for their activities. At the same
time, in the context of counteracting the
challenges of abusing offshore opportunities,
there are trends in the transition of regulation
of a number of aspects of economic relations
from the national to the global level, from
local to international regulatory structures.
However, the establishment of certain
economic norms and standards at the global
international level can also be associated with

1“Topkyn L[M. Oco0auBOCTI MPABOBOTO peETry-
JIIOBAaHHS JiSIBHOCTI O(IIOPHUX KOMIIaHI B yMOBax
neohmopusauii. FOpuouunull HayKosull eleKmpoHHULl
arcypHan. 2019. Ne 3. P. 102.

7Cimnenko M.B., Iomosuu M.I. MixkHapomHuii
omopHuii Oi3HeC: MPHUHIUIKA BEIACHHS Ta CBITOBHM
JOCBi 1 Ykpainu. Epexmusna exonomixa. 2018. Ne 5.

#]bid.

Y sBopceka K.I., Tuukiscbka LI. OcobmuBocTi
CTBOPEHHS 1 JISUTBHOCTI O(IIOPHUX MiIPHUEMCTB Ta iX
3HAYCHHS IS JiepKaBu Ta OizHecy: MeTOIU4HI peKo-
menmanii. Kuis: KMIIIIIIK, 2013.

XCignenko M.B., ITomoBwmu M.I. Mixuapos-
HUN o¢uiopHuil Oi3HEC: NPUHLMIM BEJCHHS Ta CBi-
TOBHU JNOCBIJ Juisd YKpainu. Egexmusna exonomixa.
2018. Ne 5.
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a number of problems, including the potential
lack of legal force?'.

According to Part 1 Article 55 of the
Commercial Code of Ukraine, economic
entities are participants in economic relations
that carry out economic activities, exercising
economic competence (set of economic rights
and obligations), have separate property and are
liable for their obligations under this property,
except as provided by law??. Part 2 Article 55 of
the Commercial Code of Ukraine distinguishes
two categories of economic entities: 1) economic
organizations — legal entities established in
accordance with the Civil Code of Ukraine, state,
municipal and other enterprises established in
accordance with this Code, and other legal entities
carrying out economic activities and registered
in the manner prescribed by law; 2) citizens
of Ukraine, foreigners and stateless persons
engaged in economic activity and registered in
accordance with the law as entrepreneurs?.

The definition of a legal entity provided by
Part 1 Article 80 of the Civil Code of Ukraine is
the following: a legal entity is an organization
established and registered in the manner
prescribed by law?*. Thus, all legal entities are
created in the legal form of an organization®. At
the same time, organizational unity is considered
to be a characteristic feature of a legal entity

2IRichard K. Gordon On the Use and Abuse of
Standard for Law: Global Governance and Offshore

Financial Centers. North Carolina Law Review.
2010. Vol. 88. P. 510.
2Tocnomapcbkuii  komekc  Ykpaimm.  URL:

https://zakon.rada.gov.ua/laws/show/436-15/
print(accessed on 19.05.2022).

Z1bid.

#1IuBinpHMIA KOJIEKC VYkpainu. URL:
https://zakon.rada.gov.ua/laws/show/435-15/print
(accessed on19.05.2022).

PIuBiabHe npaBo YKpaiHU: MiAPYyYHUK: y 2 T.
T. 1/ 3a pen. B.1. Bopucogoi, 1.B. Ciacu6o-®ateeBoi,
B.JL. Spouskoro. Xapkis: [Ipaso, 2012. P. 142.
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as such?. Organizational unity is a necessary
condition that enables the will of the founders to
turn into the will of a legal entity that acts as a
whole, and further finds its expression in a clear
internal structure, in the specific subordination
of government, in regulating relations between
structural units?’. According to Article 97 of the
Civil Code of Ukraine, the company is managed
by its bodies. The governing bodies of the
company are General Meeting of its members
and the executive body, unless otherwise
provided by law. Thus, the authority to manage
a specific legal entity, which in its organizational
and legal form can be considered as a company,
have two categories of bodies: 1) the founders
(participants) of a legal entity, exercising their
powers through their General Meeting; 2) the
executive body of a legal entity, which with a
certain composition and competence is created
by the General Meeting of participants and
may consist of one or more persons (director,
directorate, board, etc.).

In most cases, such a classification
corresponds to the governing bodies of foreign,
including offshore, legal entities. However,
offshore companies have a number of features
that are usually not typical for other legal
entities. As offshore companies are created by
non-residents of the relevant offshore zones to
obtain certain competitive advantages, such
as simplified reporting, tax benefits, higher
protection of trade secrets, confidentiality of
information about the founders and ultimate
beneficiaries of the company, etc. The purpose
of ensuring the fullest realization of offshore
opportunities leaves its mark on management
of the relevant offshore
and determines

organization

certain features of such

»Tbid.

Y[uBijbpHe mpaBo YKpaiHW: MiAPYYHUK: y 2 T.
T. 1/ 3a pen. B.I. Bopucosoi, I.B. Cnacu6o-®areeBoi,
B.JI. Spoupkoro. Xapkis: [Ipaso, 2012. P. 142.
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management, which relate to the activities of
both founders (participants) and executive
bodies of the legal entity. So, the specifics, when
an offshore company is created to maintain the
confidentiality of information about the real
founder or beneficiary of the company, causes
a widespread use of nominal service in the
management of offshore companies.

A Nominee service is a legal way of
protecting the identity and anonymity of the
company owner®®. The main function of nominee
directors or shareholders is to maintain the
anonymity of the real owner by taking their place
in all public records relating to the company
and non-governmental bodies®. In general,
it is considered that the nominal service is an
intermediate tool of ownership and management,
appointment of nominal (“fictitious™) persons —
individuals or legal entities — to official positions
in the company (director, president, secretary)
or shareholders of the company*’.The use of
nominal service is one of the most characteristic
structural features of management of an offshore
company. Nominal founders, shareholders,
nominee directors, secretaries and other officials
seem to form a specific level of management of
an offshore company, which serves as a “curtain”
of real management, which is carried out by the
real founders, shareholders, directors, etc. and
protects the latter, primarily from unwanted
publicity?'.

B®Nominee  Service. ~ URL:  https://www.
offshorecompanycorp.com/company-formation/
nominee(accessed on 19.05.2022).

#]bid.

SHomunaneueiii  cepBuc.  http://37.1.206.242/
nominalnyi-servis (accessed on19.05.2022).

S'€pemees A.B. HomiHanbHUN PiBEHb B CTPYKTYPI
YOpaBIiHHA Cy0’€KTOM TOCHOAAPIOBAHHS. «AKNYanbHi
RNUMAHHST PO36UMKY O0€EPICABHOCMI Ma NPAOGOi cuc-
memu 8 cyyacHiu Yxpainiy: 30. marepianiB Mi>XKHApO.I-
HO{ HayKOBO-NIpakTU4HO1 koHpepenuii. 29-30.10.2021.
3anopixoks, 2021. P. 40.
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A nominee director is a third party that is
officially registered as the administrator of an
offshore corporation instead of its real beneficial
owner or manager, who may then remain
anonymous*. The nominee director can be
either an individual or legal person, i.e. another
company specifically incorporated for this role®.
It is common to use the nominee director in
conjunction with a nominee shareholder, since
this way the client does not appear either as
owner or as manager of the company?*.

A nominee shareholder different from a
nominee director is a person or entity listed as the
holder of the securities or shares of an offshore
corporation rather than its actual owner, which
allows them to remain anonymous*.This can be
a natural person or another offshore company?*.

Nominal founders, shareholders or officials
of an offshore company have some degree of
freedom of action in the company and a certain
range of actions performed in the company.
However, one way or another, such persons do
not take an independent part in the management
of the company and act solely within the powers
granted by the real (beneficial) owners of the
company and on their direct instructions for a
fee. Nominee directors of offshore companies
can often be non-exclusive and hold similar
positions in many offshore companies at the
same time.

It is believed that the use of nominal
management service can provide a number of

32Nominee Director. URL: https://https://www.
offshore-protection.com/offshore-glossary-terms/11-
nominee-director(accessed on19.05.2022).

31bid.

3*Nominee Director. URL: https:/https://www.
offshore-protection.com/offshore-glossary-terms/11-
nominee-director (accessed on19.05.2022).

3Nominee Director. URL: https:/https://www.
offshore-protection.com/offshore-glossary-terms/11-
nominee-director (accessed on19.05.2022).

Tbid.
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benefits to business®’: 1) confidentiality of the
name of the business owner (beneficiary) — in
classic offshore zones the data on business
owners are usually passed only to the company’s
registrar and are confidential information, but in
some jurisdictions there is still an open register
of shareholders and directors; in any case, the
use of nominal service significantly increases the
confidentiality of information about real owners
ofthe company; 2) commercial purpose —nominal
service may be profitable even when there are
plans to continue business in other countries and
there is a need to show the management of the
company from the place of registration; 3) the
requirement of the legislation of the jurisdiction
of the company registration — in some offshore
zones the appointment of a resident director is a
mandatory requirement for incorporation of the
company; 4) tax optimization — the presence of
a local director under certain conditions allows
the company to be considered resident and use
the opportunities provided by double taxation
agreements; 5) convenience for business and
improving the company’s image.

As a general rule, a real founder of an
offshore company (not a resident of the place
of registration of an offshore company) may
independently exercise the powers of the founder
of'a company and/or take the position of director
or hire a nominal or other non-nominal director.
The service of nominal founders (participants,
shareholders) of a company is also becoming
widespread.

If the real founder independently exercises
the powers of a founder, but involves a nominee
director, he/she significantly limits the amount of
information about his/her own relationship with

37« 3a» u «IIpoTHUB» HCMOIB30BAHHS HOMHHAIIb-
HOTO cepBuca B opdumopuoit uaayctpun. URL:https://
internationalwealth.info/offshore-company-formation/
nominal-services-in-offshore-industry/ (accessed
on19.05.2022).
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the company. The signatory of current documents
in the activities of an offshore company is a
nominee director, however, information about
the identity of the founder in one way or another
under certain conditions may be available.
Ensuring the confidentiality of the owner of the
company is achieved through the services of a
nominal founder of the company. Another tool
for ensuring the confidentiality of the founder of
a company is traditionally considered to be the
issue of bearer shares, when the shares belong
to their beneficial owner without mentioning his/
her name in the shares themselves and official
accounting documents related to the issue of
such shares. However, most of the world’s
offshore centres have already banned their
offshore companies from issuing bearer shares?®.
Additionally, almost all, with rare exceptions,
foreign banks no longer open corporate accounts
for bearer shares®. It is believed much better
asset protection can be achieved through a trust
or a private fund*®. Their fundamental difference
from the scheme with nominal shareholders is
that they allow to legally sever ties between the
company and its owner*!.

Depending on the nature of the legal
relationship that makes up their content, trusts
may be classified into economic and civilones*.

¥Kak ocyiecTBiseTcs ympasieHue odiiop-
veiMu  komnanusMu?  URL:  https://intwealth.info/
kak-osushchiestvliaietsia-upravlieniie-offshornymi-
kompaniiami/(accessed on19.05.2022).

¥Tbid.

“HoMmuHaIBHBIN AKIHOHEP
(NomineeShareholder). URL: https://www.nexus.ua/
nominalnyiy-aktsioner-nominee-shareholder(accessed
on19.05.2022).

“'HoMHHAITBHBII aKIMOHEp (Nominee
Shareholder). URL: https://www.nexus.ua/
nominalnyiy-aktsioner-nominee-shareholder (accessed
on 19.05.2022).

“€pemeen A.B. 3aranbHa XapaKTepUCTHKA TOCIIO-
JApChKO-NIPAaBOBOTO Tpacty. IlionpuemHuymeo, 2ocno-
dapcmeo i npaso. 2020. Ne 12. P. 60.
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Economic and legal trusts are a special type
of economic and legal relations, which are
characterized by features of both economic-
industrial and organizational-economic
relations®. In fact, economic and legal trust is a
special type of economic and legal relationship
that has a fiduciary nature, arises in the field
of management of the organization and (or)
direct business activities between three entities:
founder, trustee and beneficiary and provides
granting of property (assets) by the founder to
the trustee on a special legal title — the right of
fiduciary property to manage such property in
the interests of certain persons (beneficiaries)
and (or) to achieve the goal set by the founder*.
Thus, under a trust agreement, the trustee is in
fact not bound by anything (except the purposes
of the trust), and the founder and the beneficiary
have no property rights other than the right to
control the direction and methods of its use
(benefitrights)*. Improper exercise of the powers
by the trustee may be grounds for termination of
the trust agreement and termination of the trust
relationship.

An offshore company’s trust management
creates a corporate structure, where the real owner
is not directly legally affiliated with the company
itself, but the company operates in accordance
with the owner’s instructions set forth in the trust
agreement. Thus, the management of an offshore
company can be structured on three conditional
levels (each of them may include more than
one link): 1) real level — persons who exercise
real powers of owners (founders, participants,

#bid.

“E€pemeen A.B. 3aranpHa XapakTepuUCTHKA TOCIIO-
JApCHKO-TIPABOBOTO TPACTY. [Tionpucmuuymeo, 20cno-
dapcmeo i npaso. 2020. Ne 12. P. 60.

STenpko A.B. Tpact sik edexTuBHHU iHCTPY-
MEHT yIHpaBliHHA Oi3Hec-akTuBaMH. [7lobanvHi ma

Hayionanvhi npodaremu exornomixku. 2017. Bumyck 15.
P. 276-281.
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shareholders, etc.) of the company, as well as real
powers to manage the company as its officials
(directors), director, secretary, etc.); 2) nominal
level — persons who do not have real authority
to manage the company, although formally
considered its owners (founders, participants,
shareholders, etc.) or officials (director, secretary,
etc.) and limited in their activities in the company
by one or two — or even several third-party
obligations to certain persons that constitute
the actual level of management; 3) trust level —
mediates trust relations for the management of
the company and its assets; the trust in this case
acts as an intermediate link between the real
owners (beneficiaries) of the company and the
trustee, which can be both individuals and legal
entities, including a specialized trust company
for management of assets).

Under real conditions, the management
of a particular offshore company may involve
both the combination and full application of
elements of all three levels, and the arbitrary
combination of elements of several of them.
So, there may be nominal founders, a nominal
director, and participation in the legal relations
of the trust, which will manage the company’s
securities. Such widespread use of elements
of all three levels can significantly strengthen
the company’s corporate security, strengthen
the protection of confidential information
about the company, including making almost
inaccessible information about the real founders
of the company. However, the presence of so
many links in the company management may
negatively affect the company’s activities, create
additional financial costs, additional management
difficulties that can reduce the flexibility of
the company’s business and reduce the speed
and efficiency of management decisions. The
complete opposite situation is also possible when
the real founder of an offshore company will also
directly exercise the powers of its director. Such
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a simplified management model is acceptable
if the offshore company is created solely for
the purpose of tax optimization, without the
intention of further protecting the confidentiality
of information about its real owner. Of course,
intermediate options are possible in any
combination. Thus, the specifics of economic
activity and economic-legal nature of an offshore
company determines a set of specific features, as
well as a special structuring of the management
of such companies.

Conclusions

An offshore company, as an entity
established in one of the world’s offshore
zones for business activities outside the place
of registration, is characterized by a number of
management features. The purpose of maximum
protection of the confidentiality of information
about the real owners and beneficiaries of
the company, which is usually present when
registering an offshore company, determines
the use of those methods and management
schemes that ensure such confidentiality. These
are bearer shares, which are gradually losing
relevance in the context of deoffshorization
trends, as well as the widespread use of
nominal service, which involves the presence
of real owners and officials of the company —
nominal, acting solely in the interests of real
owners and beneficiaries, who practically do
not carry out independent management of the
offshore company. An offshore company can
also be managed through the use of trust or fund
instruments that break the legal ties between
ownership and the beneficiary. Given this, the
most generalized management structure of an
offshore company can be divided into three
conditional levels: ) real one—persons who carry
out actualmanagement of an offshore company
as its real founders, owners, shareholders or
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authorized officials; 2) nominal — persons who
do not carry out actualmanagement, although
formally considered to be the founders, owners,
shareholders or officials of the company; the main
function of such persons is to “cover up” with
their names the names of relevant persons from
the real level of management of the company,
1.e. the real owners and beneficiaries; relations
between persons of real and nominal level of
company management are contractual; on the
basis of certain agreements (trust declaration,
etc.) nominal persons undertake to perform the
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role of formal owners or officials of the company
without real interference in its activities for
remuneration and with limitation of their
responsibility for the results and consequences
of the company; 3) trust level mediates the use of
trust structures and tools in the management of
the company. Acting as an intermediary between
an offshore company and its real owner, the trust
turns the real property into the trust one, and,
when used properly, makes it almost impossible
for both the principal and the fiduciary to
encroach on the company’s property.
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This article covers the topic of the changing approach to the contracts that are concluded
on the capital and securities markets. The nature of the cross-border capital market contracts
is studied together with the questions about globalization and further unification of the capital
markets regulation around the world. Thus, different approaches were studied without limitation
such as digitalization of the contract, its standardization or template use method.

This articles as well covers the common problems that may arise during cross-border
contracts. Such questions are mostly followed by the origin and the situation within the capital
market of the country. Thus, the emerging capital markets as well as their participants seems to
be in the disadvantage position in comparison with developed countries. To make it even and fair
trade the strong legal framework should be established.

There was more than one attempt to establish capital markets union. The EU always considers
that it is one of the goals that yet should be achieved. Thus, the possibilities and the necessity to
create one single capital market is high. However, there should be studied disadvantages to this
approach as well.

To sum up, the difficult nature of the cross-border capital and securities market contracts
should be considered. Different types of financial instruments and different interests of the
financial market participant should be mentioned together with the possibilities to find better
decision and opportunities. There are many different questions that now arising and possibly will
arise in the future concerning contracts and cross-border contracts on the capital and securities
markets. Which approach will be better is difficult to predict, however, common tendencies of
standardization and digitalization of the contracts on financial markets are clear.

Introduction and sufficient legal regulations made it widespread
in all spheres of human life. With the outburst
of cross-border relationship its understandable

to expect the outburst of cross-border contracts.

Legal definition of “contract” may vary in each
country and even within the one country withrespect

to the meaning that it contains within it. However,
there are common features that mostly all contracts
are possessed. This article sets a goal to review these
essential elements of the capital market contract in
the view of cross-border relationship that arise in
capital markets. Cross-border contracts are nothing
new. Globalization and rapid changes in the world
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Although, it is important to note that despite the
possibility to conclude the cross-border contract
in every sphere of life, most commonly it appears
in the capital market as part of free movement
of capital policy. There are three main reasons
for this. Firstly, capital markets in each country
have different level of development. Secondly,
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the investors protection as well as investors
possibilities to protect themselves depends on
each country. Finally, the variety of securities and
financial instruments differs scientifically. Thus,
it puts emerging capital markets, like Ukrainian
capital market, in disadvantage position with this
regard.

Thus, this article will study legal approaches
to cross-border capital market contracts and look
for proper decision for possible questions in near
future for global capital market. The sources for
this article are mainly legal researches as well as
European and international laws and regulations
in the sphere of capital and securities markets.

Presenting the main material

Firstly, international capital and securities
market regulations are designated to establish
common framework and unified principles
across the world in capital and financial markets.
At the same time European capital and securities
market regulation is differ from international
by its stronger unification that affects not only
principles and basic functions of the markets
but it goes more deeply and tries to unify almost
every significant detail that may be important for
investors and other market participants.

International level of legal regulation in
capital and securities market is mostly presented
by non-profit organizations like International
Organization of Securities Commissions
(IOSCO), International  Capital = Market
Association (ICMA), International Swaps and
Derivatives Association (ISDA), International
Securities Lending Association (ISLA). The
main goal of these organization is to establish
possible level of harmonization in regulation
for each country in order to make possible
equitable cross-border transactions. As part of
this goal the organizations provides agreement’s
templates for market participants. Example of
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such templates are ISDA Master Agreement and
most recent is digital ISDA Master Agreement;
Global Master Repurchase Agreement, Global
Master Securities Lending Agreement. These
agreements are very important because they
establish standardized clauses and provide legal
certainty and efficiency in capital and securities
markets across the world.

Thus, regulators require every transaction
on capital and securities markets to be properly
documented by these or similar agreements.
ICMA is a non-profitable association that pursues
a goal to promote unity in legal regulation of
international capital and securities markets in
order to ensure the growth and development in
operations on international capital and securities
markets.! The Global Master Repurchase
Agreement is a model agreement for repo
transactions. Its important to signed a contract
between the parties of repo transactions for a
few reasons. Firstly, it is evidence for mutual
intentions of both parties; secondly, it is flexible
in case of possible variation of the terms between
the parties; thirdly, it is the instrument of the risk
mitigation.” Every contract that concludes on
capital and financial markets puts an impact to
the whole economy system and supports it. It is
clear that any regulator wants to support their
participants in concluding such social utility
contracts.

However, nowadays not only written
contract on the capital and securities market
are popular. Digital contracts the more and

' About ICMA/ International Capital Market
Association. Official website. URL: https://www.
icmagroup.org/About-ICMA/ (accessed 12.02.2022).

2 Why is it important to document repo?
International Capital Market Association. URL: https://
www.icmagroup.org/market-practice-and-regulatory-
policy/repo-and-collateral-markets/icma-ercc-
publications/frequently-asked-questions-on-repo/18-
why-is-it-important-to-document-repo/ (accessed
12.02.2022).
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more push forward changes in common written
contracts. Digital capital market contracts herein
mean contracts on the capital and securities
markets that conclude with the use of distributed
ledger technology (DLT). DLT is proven to be
the most transparent system the world has ever
known. Moreover, DLT is immutable that makes
it perfect for transactions and provide possibility
to even exclude third parties from the process of
transaction. So, in the near future, it is presented
opportunity to look at the stock exchange in new
light. Ralf Kubli in the newly published article
stated that tokenization of financial instruments
nowadays is difficult to achieve. The thing that
can make tokenization of financial instruments
widely spread is the recognition of essence of
cash flows in financial contract that in DLT will
be presented as set of algorithms. The main point
is that adopting these standardized algorithms
of financial contracts will help decentralized
financial sector to expand its limits and provide
economic transparency.’ With this in mind,
digital contracts as well as common contract on
capital and securities markets need to receive
certain level of standardization.

Standardization of finical contracts is a
way to their simplification. And simplification
of financial contracts is a way to attract
more investors. The standardization may be
mandatory and there a lot of views that points
that standardization of financial contracts should
be mandatory. The main goal of standardization
contracts is to limit dissymmetric in the
contractual terms. By this way can be achieved
similarity and identicality. For example, in the
ISDA agreements there are possibility to create

3 Ralf Kubli. Smart Contracts Can Revolutionize
Capital Markets, But They Need Standardization First.
06.12.2021. Nasdaq. URL: https://www.nasdaqg.com/
articles/smart-contracts-can-revolutionize-capital-
markets-but-they-need-standardization-first (accessed
12.02.2022).
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open-ended and closed-ended forms which will
be more suitable for the parties.* Secondly, the
standardization of contracts may be considered
as necessity nowadays. However, to provide
standardization on financial contracts should
be not the top task on the list. In this light the
crucial role of abovementioned international
organization on capital and securities market
should be specified.

As was already mentioned, the level of unity
between legal regulations of financial markets
across the world is distinctly different. But among
all, the European Union (EU) legal regulation
is the closest to be called mostly harmonized.
Complex work of the European Commission
together with its committee on the creating
harmonized legislation should be mentioned.
In 2015 the European Commission announced
Capital Markets Union (CMU) action plan. The
purpose of CMU was and now continue to be the
same. It is to build unite and single market for
capital within the EU where borders for capital
do not exist. Nowadays this issue is sound more
and more louder because of sufficient changes
that happened in economic due to COVID-19
pandemic and the strong necessity to support
capital and securities markets. In this regard the
European Commission announced in 2020 a new
CMU plan. Plan is consist of both legislation
and non-legislation proposals in order to achieve
the same goals and to support recovery after
COVID-19 pandemic in financial markets.’

* K. Ayotte, P. Bolton. Covenant Lite Lending,
Liquidity and Standardization of Financial Contracts.
2009. 23p. P.20-21. URL: https://www0.gsb.columbia.
edu/faculty/pbolton/papers/Covenantlite-12-09.pdf
(accessed 12.02.2022).

> Capital markets union 2020 action plan: A
capital markets union for people and businesses.
European Commission. URL: https://ec.europa.cu/
info/business-economy-euro/growth-and-investment/
capital-markets-union/capital-markets-union-2020-
action-plan_en (accessed 12.02.2022).

31



Martova Yuliia

The idea of creating single capital market
was always on the agenda of the European
Commission. 7 years from the launch of the first
CMU plan show that the road to single market
without any border restrictions is far away even
with complex and elaborate plan. How long is
it may take to achieve this long-lasting dream.
However, in case of its achievement, will the
EU capital market be the strongest market in
the world. In the CMU stated “The choice of
financial products and services should not
depend on traditions or market power but be the
result of a competitive choice. There should be
no explicit or implicit barriers to cross-border
investment”.° This point of view is so important
that it is necessary to note that only even and fair
financial market possibilities and protection can
be foundation to its development and growth. On
25 of June 2021 at the Euro Summit in Brussels
once again was stated that rapid implementation
of CMU plan is necessary. ’

Secondly, to study deeply the contracts on
capital markets there are different classification
for them. The most common way to study them
is by financial instruments that sold or bought
on capital and securities markets. The financial
instruments on such markets are the contracts
by its nature. So, we study not only financial
instruments but the contracts themselves. Among
such contracts derivatives the most widespread
within capital and securities markets among
the world. There are lots of types of derivative

¢ Communication from the Commission to the
European Parliament, the Council, the European
economic and social committee and the committee
of the regions. A Capital Markets Union for people
and businesses-new action plan. Brussels, 24.9.2020.
COM(2020) 590 final. URL: https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=COM:2020:590:FIN
(accessed 12.02.2022).

7 Capital markets union. European Council. URL:
https://www.consilium.europa.eu/en/policies/capital-
markets-union/ (accessed 13.02.2022).

32

Contracts: EU and international legal approaches to cross-border...

contracts that provide variety for markets
participants to choose between them. Thus,
derivative contracts that are popular financial
instruments nowadays as well give rise to some
disputes involve them. For example, the most
popular cases that concern derivatives according
to ICC Commission Report on Financial
Institutions and International Arbitration are:
(1) misselling and wrongful investment advice
(where relevant and material information is
omitted or falsely stated); (ii) calculation of
payment settlements; (iii) the occurrence of
specific events or the calculation of dates,
(iv) the quantity and quality of commodities,
(v) various rights and obligations written in the
ISDA Master Agreements.® Derivatives disputes
may be settled by different ways. Among them,
mediation and arbitration, litigation. Arbitration
clause may be included in derivative contracts
that helps parties to prevent misunderstandings
or conflicts about dispute solving process. Parties
free to choose traditional arbitration or they may
decide to choose special arbitration institutions
for financial disputes. Among such special
arbitration institutions for financial instruments
there is P.R.I.M.E. Finance, that consists of legal
and financial marketexperts. P.R.I.M.E. Finance’s
main goal and activity includes dispute
resolution services including arbitrations under
the P.R.I.M.E. Finance Rules being administered
by the Permanent Court of Arbitration.” Thus,
contracts on financial markets may arise disputes
or misunderstanding on different questions.

§ International Chamber of Commerce (ICC).
Supplementary Materials ICC Commission Report on
Financial Institutions and International Arbitration.
2018. 166p. P.4. ISBN 978-92-842-0532-5. URL: icc-
arbitration-adr-commission-supplementary-materials-
to-report-financial-institutions-and-international-
arbitration-english-version.pdf (accessed 12.02.2022).

° General Information. PR.I.M.E. Finance. URL:
https://primefinancedisputes.org/page/what-we-do (last
accessed: 11.02.2022)
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Among them the main problem is that a majority
of capital market contracts are cross-border.
With the globalization process investors need to
have a large scale of opportunities to invest and
no country should be an obstacle to that but shall
support free movement of capital and ensure
investor protection.

The next step in this article is to emphasize
the cross-border feature of contracts on capital
and securities markets. So, with the rise of
cross-border securities trading there are a rise
of issues that follow it immediately. Especially
such ussies that arise from violation of one party
or other market participant. Nowadays for those
who wish to participate in international trading
borders are not exist. Anyone can buy or sell
securities through intermediaries easily. For
international organizations, for example IOSCO,
it sets new challenges in the field of oversight
and further state cooperation. Cooperation is
necessary not only between national securities
regulators authority but on the judicial level
as well. IOSCO presented recommendations
for markets in the area of regulations of cross-
border trading and as well reports to analyze
regulatory practices of cross border trading. In
report, it was mentioned that not only issues like
jurisdiction and participants, especially investor,
protection should receive attention but the most
dangerous one is money laundering issues. !°
Thus, it is true that cross-border contracts on
capital and securities markets present enormous
opportunities to the market participants and
country itself, we should not forget about
possible and potential threats that follow such
cross-border relationship. However, international

10 Report on cross-border activities of market
intermediaries in emerging markets. Emerging
markets committee of the International Organization
of Securities Commissions. 2005. 129p. P. 14. URL:
https://www.io0sco.org/library/pubdocs/pdf/ioscopd193.
pdf (last accessed: 13.02.2022)
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organizations and state securities authority are
willing to cooperate but it is not enough without
deeply harmonized and unify legal regulation
framework.

Nowadays, the talk about globalization of
capital market is arising more. In the beginning
of the XXI century it has already been a strong
international financial cooperation and talk about
possibility to create a world capital market (for
example research by Maurice Obstfeld and Alan
M. Taylor from 2003, that named “Globalization
and Capital Markets”. In this research authors
go through long history from the XIX and
XX centuries and explained how what we now call
global capital market was created. They studied
the well-known Trilemma of macroeconomic
policy: capital mobility, the exchange rate, and
monetary policy in the view of trends in world
capital market and its reflecting changes to this
trilemma. They lead to conclusions as such:
open trade in financial markets has much more
benefits for market participants than a closed
economy. However, it raised issues such as clash
and contradiction of policy goals of each country
and free flow of capital and investments that
flow out from the counties borders. Thus, due to
economic crisis and other global political issues
governments were more likely to use capital
control policy on the pretext of necessity for
monetary policy. It shows that monetary policy
is the key to abovementioned trilemma. '

Therefore, the idea of global capital market
is more like the consequence than the goal. In
the arena of market participants there are mix of
interests that wanted to be met and the possibility
to satisfy it through global capital market is much
higher. Especially if its emerging capital market.

I"M. Obstfeld, A. M. Taylor. Globalization
and Capital Markets. National Bureau of Economic
Research. University of Chicago Press. 2003. ISBN:
0-226-06598-7. P.135-136. URL: http://www.nber.org/
books/bord03-1 (last accessed: 14.02.2022)
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In the emerging capital markets, there are lots of
issues that may force market participants to look
for opportunities abroad. Such issues are: luck or
limited scope of financial instruments, minimal
standards of protection of investors, luck of
digitalization, and so on. However, each country
is interested in development of its own capital
market. Capitals that free to flow and attract
investors through the world to the country is
very enticing to political parties and authorities.
Nowadays what highlighting the most is interests
of market participants. In this aspect countries
should provide possibilities to conclude capital
market contracts across the board. This process
may lead to global capital market by itself.
Sometimes, the regulation is not advance the
relationship but rather catching up to it. The
next question may be as following: in the case of
global capital markets what will be the role for
capital market contracts within it? So should it
be strictly and obligatory standardized or maybe
there are should be no contract in the meaning
we used to it apply. There are issues that difficult
to answer now. However, one thing is sure and
that is that contracts on capital and securities
markets will be necessary ground for secure the
relationship between the market participants.
And due to their specific nature to be a contract
and at the same time to be a financial instrument
they were and will be used in the future.

The role of capital and securities markets are
difficulttounderestimate. Thisroleis significantly
raising for emerging markets. To compare
developed and emerging markets it should be
stated the following. The Growth and Emerging
Markets Committee in the IOSCO in October
2020 published the report FR09/2020 that called
“Development of Emerging Capital Markets:
Opportunities, Challenges and Solutions”.
This report stated most common gaps that the
emerging capital market should overcome. The
gaps are as follow: weak institutional (especially
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oversight) and legal framework and high level
of risk, that lead to lack of reliance of investors
on domestic markets. !> That is understandable
that no investor wants to put their assets into the
high volatile market with no further confidence.
Thus, in order to strengthen the emerging capital
markets legal regulation should be more detailed
and efficient with good oversight framework.
However, this is the only small parts within
the number of gaps that were mentioned in the
report and that are consistent with the topic
of the research herein. Strong regulation of
the institutions in the financial and capital
markets and self-evidently their supervision of
the applicable contracts on financial markets
and relationship that arise here overall is the
way to establish qualitative and effective legal
framework for cross border contracts and for
contracts within domestic capital and securities
markets.

Conclusion

Capital and securities markets are essential
part of the financial market in every country,
whether emerging or developed. The main
feature of the relationships that arise on these
markets is that there are mostly cross bordered.
Thus, the questions about the conditions and the
nature of such contracts arise. On the one hand,
we can see that the international legal framework
establishes unified principles across the world
concerning relationships on the capital and
securities markets. On the other hand, we can see
that the market regulation in the EU is much more
unified and affects not only principles but it has a

12 Development of Emerging Capital Markets:
Opportunities, Challenges and Solutions: Final Report.
The Growth and Emerging Markets Committee of the
I0SCO. FR09/2020. 2020. P.7. 44p. URL: https://www.
iosco.org/library/pubdocs/pdf/IOSCOPD663.pdf (last
accessed: 17.02.2022)
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goal to harmonize almost every significant detail
that may be sufficient to markets participants.

There are different approaches to the nature
of the contracts that arise on the capital and
securities markets. International organizations
provide market participants with the specific
templates that consist of standardized clauses. It
is convenient to the parties that often consider
the concluding of the agreements as formal
procedure that should be followed because of the
established rules and further bureaucracy.

Partly because of the reason studied and
mentioned above the new type of contracts on the
capital and securities market may arise soon or
already is arising now. It is called digital capital
markets contracts. These contracts are concluded
with the use of distributed ledger technology
that already proven to be the most transparent
system. It is difficult to predict the popularity of
the digital capital market contracts, however it is
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clear that such contracts should receive proper
legal framework as well.

The main advantages of the template
agreement and digital capital markets contracts
lie in their standardization. The standardization
of the financial contracts is a way to make the
process of concluding contracts easier and clear
for everyone. Further, the conclusion about
globalization of capital and securities market
makes it clear that such globalization is not the
goal, but rather the consequence of the present
world. And even though we cannot simplify and
unify every contract that is concluded on the
capital and securities market, because the variety
of the financial instruments that are in need for
their own specific and unique contract, it is self-
evident that the approach to the contracts on the
emerging and developed capital and securities
markets is slowly changing.
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Features of activity of defense counsel in deciding the question about declaring
of the suspect on the international wanted list

Pelikhos Yevhen
lawyer, postgraduate student of the Department of Criminal Procedure
National Academy of Internal Affairs, Ukraine

On the basis of theoretical generalization of scientific views and law enforcement practice,
the problematic issues of legislative regulation of the procedural order of declaring of the suspect
on the international wanted list. In this regard, the author pays considerable attention to the
peculiarities of the defender’s activities in resolving the analyzed issue.

It was found that the gaps in the regulations of this condition of special criminal proceedings
are the lack of procedural definition of international search, a clearly defined moment from which a
person is considered to be internationally wanted, and the procedural order for its implementation.
As a result, it complicates not only the adoption and implementation of procedural decisions in
criminal proceedings but also the protective activities of such a person, because it is unclear what
is the legal significance of the legal position of the defender in resolving this issue.

It is substantiated that, in our opinion, protective activity in declaring a suspect on the
international wanted list provides for two directions: procedural and preventive. The procedural
activity of the defense counsel is to provide evidence to refute the arguments of the investigator/
detective, and prosecutor in terms of the grounds for admission to the international wanted list and
to verify compliance with the general rules of the wanted list during the pre-trial investigation.

Preventive activities are aimed at preventing the client from being declared internationally
wanted by Interpol channels by using the possibilities of preventing the publication of a circular’s
search notification at the national level and submitting a preventive request to the Interpol File
Control Commission.

Oco0smBOCTI AIATBLHOCTI 3aXMCHUKA MPHU BUPIlEHHI MM TAHHA
MPO OroJIOIIEHHA Mi03PHBAHOI0 Y Mi’KHAPOAHUI PO3IIYK

Ilenixoc €e2en Muxonaiioguu
aosokam, acnipanm Kageopu KpUMIHAIbHO20 NPoyecy
Hayionanvnoi axademii snympiwnix cnpas, Ykpaina

Beryn

Opmuicro 3 MmACTaB 3MIMCHEHHS CIIEIiab-
HOTO JIOCY/IOBOTO PO3CJIiTyBaHHSI € OrOJIOIICHHS
T1TI03PIOBAHOTO Yy MIXHApPOAHUHN po3iyk. Boj-
HOYAC «MDKHAPOIHUN PO3IIYK» BUKOPHUCTOBY-
etbest B KIIK Ykpainu 1 sk ymoBa Juist po3misiay
KJIOMIOTaHHS PO OOpaHHA 3aro01KHOTO 3aX0y

36

y BUDIVISIZII TPUMAaHHS TiJl BapTOIO 3a BiJCYTHO-
CT1 TiA03pIOBaHOTO. | X0ua 3HeZaBHA BiH BXKE HE
€ 000B’SI3KOBOI0 YMOBOIO JIJIsl 3/IMCHEHHS CIie-
[IaJTbHOTO JTOCYIOBOTO PO3CIiyBaHHS, HOTO
HOPMAaTHBHE PETYJIIOBaHHS 3aJTUIIAETHCS JIOCUTh
CYIIePCUWIMBHUM, CITIPHUM Ta HEOTHO3HAYHUM.
[Muranns, o0 MOB’sA3aHI 3 MIKHAPOIHUM
PO3IIYKOM OCOOM, SIKa BYMHHIIA KPUMIHAIbHE
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Pelikhos Yevhen
MPABOMOPYIICHHS, OCTAaHHIM YacoM 3Haxo-
JAThCS B IIEHTPl yBaru TAKUX BITYM3HSHUX
BueHux, Ak: H. M. Axtupceka, 1. B ['noBrok,
M. B. I'yzena, T. C. 3enentok, O. B. Kaninni-
koB, O. H. Kapnos, . B. Jlemykosa, O. JIamyk,
M. A. Iloropeubkuii, O. C. CrapeHbKHil,
O. IO. Tarapos, B. ®apunnuk, /1. O. lymeiiko
Ta iH. Pi3H1 HayKOBI1 mpalli JOCTIIKyBald MIX-
HapOJHUHN PO3IIYK IIiJI PI3HUMHU KyTaMHU 30DY:
SK 0COOJMBUH MOPSITOK KPUMIHATBHOTO TIPOBa-
JDKEHHS, sIK popMy MIKHApOJHOTO CHiBpOOIT-
HHUIITBA, SIK MiJICTaBy 3A1HCHEHHS CIEIiaIbHOTO
JOCYIOBOTO PO3CIiAyBaHHS; SIK YMOBY JUIsl pO3-
ISy KJIOTMOTAHHS PO OOpaHHs 3armo0iKHOTO
3aX0/ly y BUIVISJI TPUMaHHS Iij BapToOIO; SIK
okpemMy (YHKIIIO MIKHApPOAHUX OpraHizaii
(Intepnomy).

Ananizyroun nonoxxkenHs KIIK VYkpainu,
MOTVISIIM HAYKOBIIIB Ta TMPAKTHKIB HEOOXiITHO
B YEproBUil pa3 NPUBEPHYTHU yBary mepeay-
CIM 3aKOHOJABIA /10 HACTyIMHUX IPOOIEMHHUX
MTUTaHb, SIKi BXE JOBI'HIA 9ac HE 3HAXOAATH CBOTO
BUPILLICHHS SIK Ha 3aKOHOAABYOMY piBHS, TakK 1 Ha
PIBHI BUBHAYEHHS €IMHOT CY/TOBOI MPAKTHKH.

Ilo-nepuie, BIACYTHICTH 3aKpiIUIEHOTO Ha
3aKOHOJIAaBUOMY PpIBHI BM3HAYEHHS KaTeropii
«mixHapoaauil po3mryk». irouwmit KIIK Ykpa-
fHM X04 1 HE (OPMYJIIOE TMOHSTTS MIKHAPOI-
HOTO pO3ILYKY, IIPOTe 3rajye Horo y HU3LI cra-
Tel, 30kpemMa y 4. 5 cT. 139; u. 6 ct. 193, u. 2
c1.297-1;m. 4 4.2 ct. 297-2; 4. u. 1, 3 cT. 297-4;
4. 3 ct. 323 KIIK Ykpainu. Tomy HaykoBLi ILIiJ-
KOM CIYIIHO TPONOHYIOTh IOMOBHUTH CT. 3
KIIK VYkpaiau mojoKeHHSIMH, SKi BU3HAYAIOTh
MOHSTTS. MDKHAPOIHOTO PO3LIYKY.'

! Kaninnikos O. B. MbKHapoIHuii Ta MDXKIEPKaB-
HUR pO3IIYK SK 0OOB’sI3KOBa YMOBa 3M1MCHEHHS cIie-
iaJbHOTO JIOCYIOBOTO po3ciiayBaHHs (in absentia).
Hayxosuti gichux Hayionanvnoi axademii 6Hympiuinix
cnpas. 2020. Ne 3 (16). C. 115-127; JIsamyk O. M. Mix-
HApPOJHUN PO3LIYK SIK OOHA i3 (OpPM MiXHAPOIHOTO
CHiBpoOITHULTBA epkaB. [Ipaso i cycninbemeo. 2014.
Ne 4. C. 282-287.
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Ilo-opyee, KIIK Ykpaiau HEe MiCTUTH TOJIO-
KEHb, 5IKI O JJOKJIAJHO perilaMeHTyBaJlu Mpolie-
CyaJIbHHI MEXaHI13M OTOJIOIICHHS 0COOM Y MIX-
HApOJIHHIA po3MIyK. [CHYIOTh pi3Hi momisian (sKi
dopmye, K HayKOBE CEpEeIOBHUINE, TaK CyI0Ba
IPAaKTUKa) OO0 MHUTAHHS, 3 SKOTO MOMEHTY
BBA)XaTH OCOOY OTOJIOMICHOIO B MiKHAPOTHHM
PO3IIYK: 3 MOMEHTY BUHECEHHS [TOCTAaHOBH PO
OTOJIOIIEHHS! 0cOOM B MDKHApPOAHUH PO3LIYK;
3 MOMEHTY BHECEHHS BiIOMOCTEW 10 €IUHOTO
peecTpy AOCYI0BUX PO3CIiAyBaHb MpPO Orojo-
HIEHHS MIDKHApOJHOIO PO3UIYKY IMiJ03proBa-
HOTO; 3 MOMEHTY CKEpyBaHHS IOCTAaHOBU [0
HamionansHoro Gropo IHTepmony; 3 MOMEHTY

nyOmikamii 1mogo0 Hel «4epBOHOI  KapTKH»
InTepnomny.

Takuit pi3HOOIH mTpaBO3acTOCYBaHHS,
0€3yMOBHO, TMOB’Si3aHUH 13 MpOrajuHaMH

y HOpMAaTHBHIN pernameHTtanii 1miei ymMoBH
3M1HCHEHHS CIeliaJlbHOTO KPUMIHAJIBHOTO
npoBa/ykeHHs, ockinbku KIIK VYkpainum He
MICTUTh aHI TPOIECYyaJbHOTO BHU3HAYCHHS
MIDKHapOAHOTO pO3IIYKYy, aHl YiTKO BH3Ha-
YEHOI'0 MOMEHTY, 3 AKOro 0c0o0a BBa)XKAEThHCS
TaKoI0, M0 mepedyBae y MiXKHAPOIHOMY PO3-
IIYyKy, Ta MPOLECYallbHOTO MOPSIAKY HOro
311MCHEHHs. SIK Hacli0K, L€ YCKIaJgHIOE He
TUTBKU YXBaJICHHS Ta peai3aiiro mporecy-
aJbHUX PIlIEHb Y KPUMiHAJIBHUX MPOBAIKEH-
HSIX, aje 1 3aXUCHY isJIbHICTh TaKoi ocoowu,
aJpkKe He 3pO3yMiNIo, SKe NMPaBOBE 3HAYCHHS
Mae IMpaBoBa MO3UIIS 3aXUCHUKA MPH BUPI-
IIEHHI [IbOTO MUTAHHS.

MeTo10 CTATTi € JOCHIKCHHS 3aKOHO-
JTABYOTO TMIJXOAY, MPOBEIEHHS TEOPETUYHOIO
y3arajbHEHHs HAyKOBHMX IMOIVIAIB Ta IIpaBO3a-
CTOCOBHOI TPAKTHKH IOAO BHUCBITICHHS MpO-
OJeMHUX THUTaHb peraMeHTalii mpolecyasb-
HOTO TMOPSAJKY OIOJIOIIEHHS MIKHApOAHOIO
PO3IIYKY Mi03PIOBAHOTO, 8 TAKOK BU3HAYECHHS
0COOIMBOCTEH AIAIBHOCTI 3aXMCHUKA MIPU BUPI-
HICHHI aHAJT130BaHOTO MTUTAHHSL.
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Bukian ocHoBHOro Martepiasy

BinpmricTe HAyKOBIIB JOTPUMYIOTHCS Ti€i
TOYKH 30py, [0 BHUHECEHHsS MpOLECYalbHOIO
piIeHHs ¢caiuoro (MOCTAaHOBH) €: MEPIIUM eTa-
oM, 32 SIKUM OOOB’SI3KOBO TOBMHEH CIIiTyBaTH
eTan il BUKOHAaHHS, 0€3 SKOrO Taka MOCTAaHOBA
€ juiie (OPMaTbHOI?, MOYATKOM 3IIHCHEHHS
MPOLIEAYPH OTOJIOLICHHS O0COOM B MIXKHApO.I-
HUM PO3LIYK 1 CBUIYHUTH TIABKHM PO MPOMIKHE
pIIICHHS, Ha IMJCTaBl SIKOTO HEOOXITHO IMiJIro-
TyBaTd Ta TONATH Ha PO3MISA KOMIIETEHTHOTO
oprany HarlioHaJIbHOr0 LEHTPaIbHOTO O1OpO
[arepniony Vkpainu, a jgaii cekperapiary 3amuT
Ta 1HON TependadeHi MOPSIKOM JOKYMEHTH.®
MOMEHTOM OTrOJIONIEHHSI 0COOM B MI>KHAPOIHHMA
pO3LIYK € caMme MPUIHATTS | eHepaIbHUM CeKpe-
TapiaroM [HTeprony pilIeHHS — IUPKYJISPHOTO
MOBIJIOMJICHHS, 110 BiZJOOpakaeThcst B iH(pOpMa-
ninHif 6a3i [aTepriony. [Toyarkom Mi>KHAPOITHOTO
PO3IIYKY, Ha JTyMKy BYCHHUX, € HAIlPABICHHS BiJI-
MIOBIJTHOTO MOBiJJOMJIEHHs1 10 PoGoyoro amapary
VYkpOtopo [HTepnony ycix kpaiH-y4acHuiib. [Ipu
IOMY 0c00a BBaKAETHCS OTOJIOMICHOIO B MiXKHA-
POAHUI PO3IIYK JIUIIIE 32 HASSBHOCTI BIAMOBIAHUX
MIATBEP/DKYIOYMX JOKYMEHTIB (7IOBiJIKa, BUTST
13 0a3u nmaHux IHTEprony; HaJCWIAHHS 3alHTy
PO PO3IIYK Ta MPUUHATTSA HOro J0 BUKOHAHHS
1HILIOIO JIEP’KaBOIO, sIka HE € WwieHoM [HTepriomny;
HaJICUJIaHHS 3aIUTy TPO PO3MIYK IO 1HIIOI Jiep-
’KaBH Ha ITi/ICTaBi JBOCTOPOHHBOT yroAu TOIIO).*

2 Kaniunikos O. B. MikHapomHuii Ta MIXIEpKaB-
HUH pO3IIYK SIK 00OB’SI3KOBa YMOBAa 3IMCHEHHS CIie-
iaJhHOTO JIOCYJIOBOTO po3ciiayBaHHs (in absentia).
Hayrosuil éichux Hayionanvnoi akademii 6Hympiuinix
cnpas. 2020. Ne 3 (16). C. 115-127.

3 TarapoB O. HarionansHi 0COOGIMBOCTI OTOJIO-
IIeHHS 0COOM B MIKHAPOJIHUH PO3IIYK. 3axoH i OizHec.
URL: https://zib.com.ua/ua/142393.html

* Tloropeubkuit M. A., Crapenpkuii O. C. Oro-
JIOLIEHHS. 0COOM B MIKHApOIHUH pO3UIyK: MpOoOIeMHI
MUTaHHS. Bichux Kpuminaibhozo cyoouuncmea. Ne 4.

2018. C. 71-88.
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VY CynmoBiii TpaKTHIN TAKOK HEMAE OIHO-
CTAalfHOCTiI IIOJJ0 BHW3HAYEHHS MOMEHTY OrO-
JIONMICHHSI  TiJ03PIOBAHOTO, OOBHHYBAYEHOTO
y MDKHapoOIHUH po3mryK. 30Kpema OfHi Ccymui
BIAKHIAIOTE IIAXOIH, BIAMOBIAHO 10 SKHX MIXK-
HAPOJHHIA PO3IIYK MiATBEP/DKYETHCS BUKITIOUHO
MIOCTAaHOBOIO TIPO OTOJIOMIEHHS OCOOM B MiXK-
HapOJHUU PO3IIYK Ta BiAMOBIAHUM Butsarom
3 €IMHOTO PEeeECTpy AOCYIOBUX PO3CIiAyBaHb,
aJKe 11 PIIeHHS HEe MAlOTh HACIIIKOM HaOyTTS
0CO000I0 CTaTyCy MIXHApPOIAHO PO3LIYKYBaHOIO,
OCKUIBKH TSI IILOTO TMOTPIOHO JTOIATKOBO 311 C-
HUTH BU3HAYCHUU TMEPENiK aaMiHICTpaTUBHUX
Ji#l, CIpsIMOBAaHMX Ha JIOCSATHEHHS pe3yJbTary.’
[ammi (mepeBakHo cyai Buioro aHTUKOPYTIiii-
HOTO Cy/ly) HaroJIOmyrTh Ha TOMY, IO IOCTa-
HOBA IPO OTOJIOLIEHHS 0COOM B MIKHAPOIHUMN
PO3IIYK € €IUHUM ITiITBEPIKCHHSIM 1CHYBaHHS
IOPUJIMYHOTO (PaKTy OTOJIONICHHS Takoi ocoOu
B MDKHAPOJHUN PO3IIYK, SIKa Ma€e OyTH CIIPSMO-
BaHa /10 /[ermapTaMeHTy Mi>KHApOTHOTO TTOJTIIIECH-
ChKOTO cIiBpoOiTHHIITBA HallioHaIBHOT TOiii
VYkpainn.©

He Mae eauHoi cyoBOi MpakTHKHA 3 1[bOTO
MUTaHHS, HAaBiTh, 3a HASABHOCTI PO3’SICHEHBb
y n. 6 Jlucta Bumoro crneriami3zoBaHOTro CyLy
VYkpaiau 3 po3miany NUBUIBHUX 1 KpUMIHATb-
HuX crpaB «[Ipo neski muTaHHS TOPSAKY 3aCTO-
CyBaHHs 3aroODKHMX 3aXOAiB MiJ 4Yac A0CYHIO-
BOTO PO3CIIiyBaHHS Ta CYJIOBOTO IMPOBAKCHHS
BIIMOBITHO 10 KpuMiHAIBHOTO mMpoIecyatb-
HOro Kozekcy Ykpainu» Ne 511-550/0/4-13 Bin
04 xBiTHs 2013 p., BIAMOBIZHO O SKOTO (hakKT
niepeOyBaHHs ITiJ03PIOBAHOTO, 0OBHHYBAUYEHOTO
B MDKHApOAHOMY PO3IIYKY IiITBEPIKY€ETHCS

> Vxpana KuiBchbKoro amenmsiiftHOro cymy vy
copasi Ne 757/31623/19-k Big 29 numnus 2019 p. URL:
https://reyestr.court.gov.ua/ Review/83481349

¢ VxBana AnessuiiiHoi namsaru Bumoro asTtu-
KOpymuidHoro cyny y cmpasi Ne 757/24173/19-k. Bix
10 srotoro 2020 poxky URL: https://reyestr.court.gov.ua/
Review/87480645
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BIJIMOBITHAMH BIJJOMOCTSIMH, Cepell SKHX Ha3-
BaHO JIOBIJIKY, BUTAT 13 0a3u nanux [HTEepmomy
To110.’

BonHouac, ocTaHHIM dYacoMm IpaB03acTo-
COBHA MTPAKTHKA MEPEKOHYE, 110 (PaKTHIHO, AaTa
BUHECEHHS OPIaHOM J0CYIOBOI0 PO3CIIiyBaHHS
MMOCTAaHOBH TIPO OTOJIONICHHS MIKHAPOTHOTO
PO3IIYKY TMiAO3PIOBAHOTO — € JaTOI OroJio-
MIEHHS IT1I03PI0BAHOTO Y MIXKHAPOAHHUH PO3IIYK,
i came 3 mum dakrtom 4. 1 ct. 297-1 KIIK VYkpa-
THM TIOB " A13y€ MOKJIMBICTh 3/1ICHEHHS CIIellialb-
HOTO JTOCYJIOBOTO PO3CIiAyBaHHS.

Iloxa3oBuM € BHCHOBOK, HaBEICHHU
B YXBaJli CIig4oro cynai Buiroro antuxopym-
LIMHOTO Cyy, IKM BMOTHUBOBAHHWI HACTYITHUM:

1) 3mict 4. 3 cr. 281 KIIK VYkpaiau nepen-
Oavae, 10 TMOHATTS «3AIACHEHHS» PO3IIYKY HE
€ TOTOKHIM TIOHSATTIO «OTOJIOIICHHS PO3IIYKY»,
a BIATaK PO3IIYK 3AIMCHIOETHCS MICIs HOTO Oro-
JIOUIEHHS, TIPH YOMY 3I1MCHEHHS PO3IIYKYy CTO-
CY€ETBCsSI BUPIIIEHHIO OpTaHi3alliiHUM TUTaHb,
SIK1 BUPIIIYIOTHCS MICIIsE HOTO OTOJIOIICHHS.

2) mocTaHOBa TPO OTOJOUICHHS OCOOH
B MDKHAPOIHUM PO3MIYK € €IUHUM IIiATBEp-
JDKEHHSIM ICHYBaHHSI IOpUIUYHOTO (pakTy oro-
JIOUIEHHS TaKoi 0COOM B MIXKHAPOIHHUH PO3IIYK
B po3yMmiHHi BUMor cT. 281 KIIK Ykpainu Ta 4. 6
cT. 193 KIIK Ykpainu. [Ipu ibomy noganslie cke-
pYBaHHS 3a3HAYCHOI MTOCTAHOBH 3 BIAMOBITHUMH
MarepiasaMu KpUMIiHAJIBLHOTO MPOBAIKEHHS 10
JlemapraMeHTy MIiKHApPOAHOTO IMOJIIEHCHKOTO
ciiBpoOiTHUITBa HarionaneHoi mominii Ykpa-
THM €: opraHi3aIlifHUM €TaroM TaKOTO PO3IIYKY;
HACJIIJIKOM BHHUKHCHHS TaKOTO IOPUJIMYHOTO
(bakTy SK OroJIOIIEHHS OCOOM y MiKHApOTHHMA

7 TIpo mesiki TMUTAaHHS MOPSIAKY 3aCTOCYBaHHS

3aMmo0KHUX 3aXOJiB IiJl 4ac JOCYIOBOTO PO3CIiy-
BaHHS Ta CyJAOBOr0 MPOBaHKEHHS BinnosinHo 10 Kpu-
MIHAJIBHOTO TPOLIECyallbHOTO Kojiekcy Ykpainu: Jlucr
Bumoro cneuianizoBaHoro cyny YKpaiHU 3 po3DIsALy
OUBLUIPHUX 1 KpuMiHANBHEX crpaB Ne 511-550/0/4—-13
Bim 04 keitHs 2013 URL: https://zakon.rada.gov.ua/
laws/show/v0511740-13#Text
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PO3IIYK; OJHUM 13 MOKJIMBHUX HUISXIB OpraHiza-
i1 MDDKHAPOJIHOTO PO3LIYKY, TOOTO € JIHIIE 3aC0-
OOM 3iiiCHEHHSI Takoro po3miyky (4. 3 cr. 281
KIIK Ykpaiun).

3) mnonoxenHs umHHoro KIIK Vkpainu
MOKJIAJaI0Th Ha TIPOKYPOPa/CIIiT90ro 000B 30K
HAJIaTH JI0Ka3u Ha MiATBEPKCHHS OTOJIOMICHHS
MiJ03PIOBAHOTO, 30KpeMa, Yy MDKHApOIHUN
PO3IIYK, Ta HE 3000B SI3yIOTh MPOKYypOpa/cii-
4Oro JOBOIUTH (DakT mepeOyBaHHS Takoi 0coou
B pO3MIyKy. JlOCTaTHICTh TaKUX JIOKa3iB OXO-
[UTFO€ HAsBHICTH: MOCTAHOBU CJIIUOTO/IETEK-
THBa 200 MPOKYpPOpa MPO OTOJIOIIECHHS ITi03PI0-
BAaHOTO B MDKHAPOJHUU PO3MIYK; JOKYMEHTAa,
o miATBepKye il HampaBneHHs 10 Pobodoro
anmapary VYkpOwopo IaTepriony (nmcT merek-
THBA MPO HANPABIEHHS BIAMOBITHOI MOCTAaHOBH
pa3oM 3 OKpeMHMH MarepiajamMu KpHMiHAJb-
HOTO TPOBA/DKEHHS Ha azapecy [lemaprameHTy
MDKXHAPOIHOTO MOMIIEHCHKOTO CITiBPOOITHHUIITBA
HamionansHoi momimii Ykpainu); BuTsara 3 €au-
HOTO PEECTPY MOCYIAOBUX PO3CIIITyBaHb, IO
CBITUHUTH MPO BHECEHHS JI0 PEECTPY 3a3HAYCHHUX
BIJIOMOCTEH.

4) BiacytHicTh iHGOpMamii B opranizamii
InTepnon npo po3uyk meBHOI ocoOu HE CBif-
YUTH PO HE OTOJIOMICHHS 0COOM Y MI>KHAPOTHUMA
pPO3WIYK, OCKUIBKH 3 HasBHICTIO/BIJICYTHICTIO
takoi iHpopmauii KIIK Vkpainn He moB s3ye
MOYKJIMBICTH/HEMOXKIIUBICTh OTOJIOUIEHHSI 0cO0U
y po3myK (MDKHapogHWH po3myk). B cBoro
4epry, CIiIuuil (IeTeKTUB) BIpaBi 3/11iCHIOBATH
Iii 3 PO3MIYKY ITiI03PIOBAaHUX OCI0 SIK B CUCTEMI
oprai3arii [HTepron, Tak i no3a Hero.®

Takum 4MHOM, HABEACHUM DIIICHHSIM CIif-
4oro cyaai BuImoro aHTHKOPYMIIHHOTO Cyxy
(aKTHYHO BU3HAYEHO TIPABOBY IO3UIIIO, SKa

8 VxBana cmiggoro cymai Buimoro aHTUKOpyI-
[IHOTO Cyfy NMPO HaJaHHs 03BOJY Ha 3IiHCHEHHS
CIIEI[iaJbHOTO JIOCYJOBOrO PO3CIiIyBaHHS y COpaBi
Ne 991/5453/20 Bim 28 mumus 2020 poxy. URL:
https://zakononline.com.ua/court-decisions/show/90719293

39



Pelikhos Yevhen

3aCTOCOBYETBHCS OCTaHHIM YacoM Yy CYIOBIiH
MPAKTHII CHEIialli30BaHOTO CyAy MIOAO0 MPOIie-
CyaJIbHOTO MEXaHI3My OTOJIOIICHHS ITi103PI0-
BAaHOTO y MDKHApOAHUH po3myK. Mu migTpu-
MY€EMO HaBEIEHY TOUKY 30py Cydy 3 OISy Ha
HACTYIIHE.

Ha cporomni mopyu i3 KIIK Vkpainn
HaWOIIbIIE TOPSAAOK OTOJNOMICHHS B MiXKHA-
pOmHUN pO3MIyK perntameHTye «lHCTpyKiist
PO TOPSJOK BUKOPHCTAHHS IPAaBOOXOPOH-

HUMH opraHamMud YKkpaiHu iHpopmaniiHoi
cucteMd MUDKHApOIHOT opraHizamii  KpuMi-
HaJgpbHOI momimii — I[HTEepmom», 3aTBepIKeHA

Haxazom Ne 613/380/93/228/414/510/2801/5 Big
17.08.2020 MBC Vkpainu, Odic ['enepanbpHOTO
npokypopa, Ham. antuxopymuiitne 6ropo [...],
y SIKif 3aKpiIUIeHa mpouexypa B3aeMoii 3 [ntep-
TIOJIOM 1 IIO/I0 TIOPSZIKY 3alUTyBaHHs MyOmiKartii
OTOBIIIEHh B TOMY YHCII MIONO OCi0, sIKi po3-
IIYKYIOTBCS 3 METOI0 X 3aTpUMaHHs, apeiry,
0oOMexeHHsI CBOOONIM TepeCcyBaHHS Ta IMOAATb-
moi Buadi (ekcrpaauiiii) B YKpainy, sSiKi MOIIH-
PIOIOTBCS Cepell yciX AeprKaB-ujieHiB, 1 MO0
IUPKYJSAPIB, 5Kl TOMHUPIOIOTHCS BUKIIOYHO
cepen 0OpaHUX JeprKaB.

Binnosigno no KIIK Ykpainu cucremy kpu-
MIHAJBHOTO TMPOILIECYalbHOTO 3aKOHOAABCTBA
CKJIaJal0Th BiANOBiMHI monokeHHS KoHCTHTY-
uii Ykpainu, BiAMOBIIHI MOJOKEHHS MIXKHAPOJ-
HUX JIOTOBOPIB, 3rofia Ha 0OOB’S3KOBICTh SKHX
Hajana BepxoBHoro Pamoro VYkpainm, Kpuwmi-
HaJbHUH IpolecyaTbHUM KOJeKC YKpaiHH, 1HIII
3akoHH Ykpainu (4. 2 ct. 1). Ilpu mpomy min
IHIIAMHA 3aKOHAMH HEOOXITHO PO3YMITH JIUIIC
CYKYTIHICTh 3aKOHIB, MPHUHATHX BepXoBHOIO
Panoro Ykpainu.

[Topsimok KpUMIHAIBHOTO TPOBAKEHHS,
B TOMY YHCIJi 1 OTOJOLIEHHS OCOOM y MiX-
HapOJHUN PO3IIYK, PEryIl0€ThCs BUKIIOYHO
KPUMIHAIBHUM  TPOIECyaTbHUM  3aKOHOM,
SKUM HE JIeNlerye HIKOMY MOXJIUBICTh BCTa-

HOBJIFOBAaTHU TakKl OCOOJHMBOCTI ITiI3aKOHHUMU
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HOPMAaTUBHO-IIPAaBOBUMU Pi3znoro
poay  1HCTpYKIii,

HaKa3W, sKi 3a YUHHUMH KOJH(IKOBAHUMH

aKTaMH.
MopsA KU, ITOJIOKCHHA,

OPUIUCAMUA  MOXYTh TOPKaTUCS THX YH
IHIIUX MUTaHb y cdepi KPUMIHAIBHOTO IMpPO-
[[ecyalbHOrO IIpaBa, NMPOTE HE Hajexarb 0
CHUCTEMH KPHUMIHAJIBHOTO TMPOIECYaTHHOTO
3aKOHO/IaBCTBA.

BracHe Haka3m sK Mig3aKOHHI HOPMaTHB-
HO-TIPaBOBI1 aKTH, SIKi 3aTBEP/KYIOTh IIepe10aueHi
Hopmamu KIIK VYkpainu BiIMOBiHI TOTOKEHHS,
MOXYTh [aBaTH TIyMAueHHS MpPOLECyalbHUM
HOpMaMm OOOB’SI3KOBI Il BUKOHAHHS HA TEPUTO-
pii YkpaiHu, cripsMoBaHI Ha Oprasizaiiio Kpu-
MIHAJIBHOI MPOIIECYATbHOT AISUTBHOCTI; BCTAHOB-
JFOIOTh MEXaHI3M Oprasi3ailii BUKOHAaHHS HOPM
KPUMIHAJIBHOTO MPOLECYaIbHOIO 3aKOHY; BU3HA-
YalOTh Ta JIETANI3YIOTh MOPSIOK 1 TTOCIIIOBHICTh
BUKOHAHHS 3arajibHUX TPHUITUCIB 3aKOHY 1 He
MOXXYTb 3BY)KYBaTH 3MICT 1 00csr 1npas i cBo00A
YYaCHUKIB KpHUMIHAJIBHOTO TIporiecy. Lli aktm
BUJIAIOTHCS BUKITIOYHO B MEXaX KPUMIHAJIBLHOTO
IPOLIECYAIbHOTO 3aKOHO/IAaBCTBA 3 METOIO OpraHi-
3arii Horo BUKOHAHHS.’

Takum 49mHOM, TOJNOKEHHS I[HCTPYKIiT
CHPSIMOBAHI Ha BUKOHAHHS Ta peai3aliio HOpM
KTIK VYkpainu B yacTHHI opraHizariifHoro 3a0e3-
NEYCHHS 3IIHCHEHHS MDKHAPOIHOTO PO3IIYKY
IUIIXOM  BUKOPHCTAHHS  IPAaBOOXOPOHHUMHM
opraHaMu YKpaiHU MOXKJIMBOCTEH 1H(OpMaIiii-
HOi cuctemMu MixKHapoIHOI opraHi3amii Kpumi-
HaJIBbHOI momimii — [HTepnon i He MOXKe BHU3Ha-
YyaTu IMpoLeCyalbHUN MOPAIOK, B TOMY YHCIHI
MOMEHT OTOJIOUICHHS MiJ03PIOBAaHOTO B MiKHa-
POIHUI PO3LIYK.

Ilopyu 3 mum, ciii BU3HATH, 1O BKa3aHa
Cy/lloBa TMO3UIlisA, OyIy4d CHPUATIMBOIO IS

CJIITYOTO (JIETEeKTHBA) Ta MPOKYpOpa Y BUMAIKY

® KpuMmiHanpHuii  mporec OIAPYYHUK  /
[FO.M. I'powteBuii, B.S. Tamiit, A.P. Tymansun ta iu.] ;
3a pex. B.A. Tamis, KO.M. I'pomesoro, O.B. Karninof,
O.I". luno. X. : Ipaso, 2013. C. 43.
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JOBEJICHHS TIJICTaB JUIs 3MIACHEHHS CIICIi-
aTBHOTO JOCYIOBOTO PO3CTiAYyBaHHS Ta 3aCTO-
CyBaHHS 3amo01KHOTO 3aX0y CTOCOBHO BIJICYT-
HBOTO TI1JI03PIOBAHOTO, OE3YMOBHO YCKJIQIHIOE
MPOTHUIIIO 31 CTOPOHH 3aXHCTY.

3 ypaxyBaHHSIM BHKIJIAJIEHOTO, BBa)XKa€MO,
10 3aXMCHA JiSUTBHICTH TP OTOJIOIICHHI ITiJ10-
3pIOBAHOTO Y MIKHAPOTHUHN PO3IIYK OXOILIIOE:

Ilpoyecyanvny  OisanbHicmb — 3aXUCHUKA
y CYIIOBOMY PO3IJISiAl KJIOMOTaHb MPO HaJaHHS
JI03BOJIY Ha 3A1HCHEHHS CHEIiaIbHOTO PO3CIi-
JyBaHHS Ta MPO 0OpaHHS 3amO0KHOTO 3aX0dy
y BHUIJIAAI TPUMaHHS IIiJ] BapTOIO 3a BIACYT-
HOCTI Mi03PIOBAHOTO, IO MOJATaE y HagaHHI
JI0OKa3iB MI0JI0 CHPOCTYBaHHS JTOBOMIB CIif-
YOro/IeTEeKTUBA, IPOKYpPOpa B YACTHUHI HASBHO-
CTI MiACTaB JJIsi OTOJOUIEHHS y MIKHAPOTHUMN
pO3IIYK Ta TEepeBipIli TMOPSAKY TOTPUMaHHSI
CTOPOHOIO OOBHHYBAYCHHS 3arajbHUX IPABUII
OTOJIONIICHHS PO3IIYKY MiJ 4Yac TOCYAOBOTO
po3CiiayBaHHsA, MO TependadeHo y cr. 281
KIIK Vkpainu, BIANOBITHO JO TOJOXKEHB SIKOT
BHU3HAYAIOTHCS:

1) miacraBu I pO3IIYKY Ti03PIOBAHOTO:
Micre mepeOyBaHHsI ITiI03PIOBAHOTO HEBiZIOME;
BiH BHiXaB Ta/abo nepedyBae Ha TUMYACOBO OKY-
MoBaHii Teputopii YkpaiHu; BiH BHiXaB Ta/abo
nepeOyBae 3a Mexxamu YKpaiHu; BiH HE 3’ SIBIISI-
€ThCsl 0€3 MOBAXHUX MPUYMH HA BUKIHMK CIif-
4oro, MpOKypopa 3a YMOBH HOTO HAaJIEXKHOTO
MOBIJOMJICHHSI TTPO Takuii BUKIWK (4. 1 ct. 281
KIIK Ykpainnm).

2) 3000B’s13aHHS CIIYOTO, MPOKYpopa A0
OTOJIOMICHHS IT1I03PIOBAHOTO B PO3IINYK BXHTH
3aXOJIiB IIOJI0 BCTAHOBJICHHS MOTO MiCIIE€3HAXO-
moxeHHs (4. 1 ct. 281 KIIK Ykpainn);

3) HeoOX1AHICTH BHHECEHHS OKPEMO]1 IoCTa-
HOBU IPO OTOJIOLIEHHS PO3IIYKY y pasi, SKIIO0
JIOCY/IOBE PO3CIIiyBaHHsS HE 3YMUHSAETHCS, 200
BKa3iBKHM B IOCTAHOBI MPO 3YMUHEHHS JTOCY/I0-
BOTO PO3CIiyBaHHS, SIKIIO TaKe PIIICHHS MPH-
imaetbes (4. 2 ct. 281 KIIK Ykpainn);
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4) HeoOXiHICTh BHECEHHS BIJIOMOCTEH 10
€IUHOTO peecTpy MOCYIOBUX PO3CIiAyBaHb
(4. 2 ct. 281 KIIK VYkpaiamn).

BincyTHicTh HOpMaTWBHOI BHUMOTH IIOAO
KOHKPETHHUX JIOKa3iB Ha MiATBEPIKEHHS Iepe-
OyBaHHS 0COOM B MDKHApOTHOMY PO3IIYKYy HE
3BUIBHSIE CTOPOHY OOBHMHYBAu€HHS BiJl HaJaHHS
TaKMX JOKa3iB Ta OOOB’SI3KYy BXKHUTTA 3aXO[IB
10710 320€3MeYeHHs] 0COOMCTOT yJacTi M 103pro-
BaHOTO, OOBHMHYyBaueHOro y mpoueci.' Takum
YHHOM, aJBOKaT Ma€ 3’sICyBaTH YU JOTPUMAHO
BuMor cT. cT. 135, 281 KIIK VYkpainu ta un mic-
TATh Marepiajii KPUMIHAJIBHOTO IMPOBAIKEHHS
JIOKa3¥ 1010 BXKUTTS BCiX HEOOXITHUX 3aXO[IB
B TOMY YHCII CIITYMX Ta MPOIECyaTbHUX JIii
JUISE BCTAHOBJICHHSI MICIIC3HAXO/DKCHHS  ITiJ10-
3pIOBAHOTO SIK BCEpEeNMHI YKpaiHu, Tak 1 1mo3a
il Mexxamu, Ta 00CTaBUH, SKI O CBIIYHIN PO
YMHCHI JIii OCTAaHHBOTO MIOAO IEPEXOBYBAHHS
BiJl OpraHy JOCYIOBOTO PO3CIiAyBaHHS Ta Cydy
3 METOI0 YXWJICHHS BiJl KPUMIHAJIBHOI BiAIOBI-
JATBHOCTI.

Jlo cnigunx (pO3NIIYKOBHX) [il, METOI0
3OIMCHEHHS SKUX € BHU3HAYEHHSI MICII€3HAXO-
JOKCHHS IT1I03PIOBAHOTO, HAJIEXKATh Ti, B SIKUX
Taka MeTa npsimo BusHadeHa Hopmoro KITK Ykpa-
iHH: OOIIIYK 3 METOXO BCTAHOBJICHHS MICII€3HAXO-
JOKeHHS po3iryKyBaHux oci0 (4. 1 ct. 234 KIIK
Vkpainu); oOcTexeHHS IMyOliYHO HEAOCTYII-
HHMX MICIIb, )KMTJIA YM 1HIIOIO BOJOMIHHS 0COOH
3 METOI0 BHUSBJICHHS OCI0, SIKI PO3IIYKYIOTHCS
(m. 4 4. 1 ct. 267 KIIK VYkpainm); a Takox iHIII1
ciadi (pO3IIyKOBi) [ii, 3aBASIKUA SIKUM MOYKJIMBO
BCTAHOBUTH MICII€3HAXO/DKCHHS PO3IIYKYBaHOI
ocobwu (cT. cT. 261, 262, 263, 268, 269, 270 KIIK
VYkpainu), 32 yMOBH, IO Taka Jdisl 31HIMIIOETHCS
came 3 METOI0 OTpUMaHHA iHpopMalii TPo MOXK-
JMBeE Micle nepeOyBaHHs I1103pPIOBAHOTO, KM

10 MIymeiiko JI. O. AxryanbHi mpobmemu crie-
[[iaJIbHOTO KPUMIHAIBHOTO MPOBA/DKCHHS: TEOpis Ta
npaktuka. Haykosuil eicnux nyoniuno2o ma npueam-
Hoeo npasa. 2020. Bumn. 6. T. 2. C. 282-287.
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PO3IIYKYETHCS OPTaHOM JIOCYIOBOTO PO3CIidy-
BaHHS.'!

Ilpesenmusny  OisnvbHicmb, HANpaBIeHY
Ha HEJOIMYIIEHHS OTOJIOIICHHS Ii3aXUCHOTO
B MDKHApOAHUN PO3LIYK KaHanamu [HTepriomy
Ta 3’SICYBaHHS BiJOMOCTEH PO Te YM nepedyBae
OCTaHHIN B MIXKHAPOJHOMY PO3IIYKY KaHaJaMH
Inrepnony. Lle, nepeaycim, cToCy€eTbCs BUKOPU-
CTaHHS MOKJIMBOCTEH TOMEpPEeHKCHHS MyOTiKa-
il UPKYISIPHOTO PO3UIYKOBOTO MOB1IOMIICHHS
Ha HAalllOHAJILHOMY piBHI Ta MOAAHHS NpPEBEH-
THUBHOTO 3anuTy (preventive request) 1o Kowmicii
3 KOHTpOITIO 32 (aitiamu [HTepnoany.

TakuM YUHOM, KPiM KJIACUYHOTO MAX0AY A0
300py CTOPOHOIO 3aXKMCTY JOKa31B MO0 (paKkTHd-
HUX IIiJICTaB OTOJIONICHHS Y MIXKHAPOIHHMA PO3-
IIYK, 3 METOIO 3aXUCTYy IPaB Mi03PIOBAHOTO Ta
3ano0iraHHs myOmiKaIlii 4epBOHOTO OMOBIIIEHHS
citif 3BepHyTHCS 10 KoMicii 3 KoHTpoto ¢aiinis
[HTepnony 3 BiIMOBIIHUM NPEBEHTUBHUM 3aIlu-
TOM, BUKJIA/Ial0YU BECh apceHas apryMEHTIB Ha
3aXMCT KII€HTA: OMUCATH BUIIPABIOBYBAJbHI
JI0Ka34, TOMITUYHUN XapakTep MepeciiayBaHHs
(K10 BOHO Ma€ MicCIie), TOPYIICHHS TPe3yMIT-
il HEBUHYBATOCTI Ta IMpaBa Ha CHpPaBELIUBHIA
CYIOBMI pO3MIIsiA TOIO. TaKo CiJl anestoBaTH
JI0 JOTPUMaHHS TpaBa OyTH BUCIIyXaHUM y pasi
3sepHeHHss HIB Ykpainu i3 3anurom mpo my0iti-
Kario."?

AJKe BIAIIOBIIHO O IIOJNIOKEHB Pe3ostro-
ii [TAPE 2161 (2017) «310BKUBaHHS Y BUKO-
pucTaHHi cucreMu IHTepriony: HEOOXiTHICTbH

1 Yxpana AnensuiiiHoi nmamaty BUIoro aHTHKo-
pymuiiiHoro cyny y cripasi Ne 991/4717/20 Bix 19 ciuns
2021 poxy. URL: https://zakon.cc/court/document/
read/94317695 35b74a3f

2Bapakina O. «binmi KOMIpI[i» MIXHAPOIHHX
MacmTabiB. HroaHcw 3axucTy y TPaHCKOPHOHHUX
WCC-cnpaBax. puanuyna razera online. 2021.
Ne 8(738). URL: https://yur-gazeta.com/publications/
practice/kriminalne-pravo-ta-proces/bili-komirci-
mizhnarodnih-masshtabiv-nyuansi-zahistu-u-
transkordonnih-wccspravah.html
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OTpUMaHHS OUIBIIMX TPABOBUX TapaHTIH»
chopmynbOBaHO HU3KY PEKOMEHAAIIM A Mij-
BHUINCHHSI €(EeKTUBHOCTI MIXHAPOTHOTO PpO3-
HIYKYy, Cepel SIKUX: CBO€4YacHe 1H(POpMYyBaHHS
opraHom jaocynosoro posciigyBanns HI[b ta
[HTepriony B MexaxX MEBHOTO KPHUMIiHAIBLHOTO
MPOBADKEHHS, OOTPYHTYBAaHHS Ta HaJaHHS
iH(popMarlii Ipo MPUUETHICTH 0COOH, 110 PO3-
HIYKYETHCSI 10 3JIOUYMHY; HEIOMYIICHHS 3JI0B-
KUBaHHS 3allUTaMU TPO IMyOJiKaIilo «4epBo-
HOTO TOBIJOMJICHHS»; BIICYTHICTh MOJTITUYHHUX
MOTHBIB."?
Xoua JeTalbHO TMpoUenypa  pOo3TISLY
1 Moj1a4i MPEBEHTUBHUX 3aMMTIB 200 SK 11 Ha3H-
BalOTh «preliminate appeal» He BHOKpEMIICHO
B HOPMAaTHBHUX aKTaxX OpraHi3ailii, BTiM, 3arajb-
HUM KOHTEKCT ICHYIOUUX MTPaBUII JO3BOJISIE TOBO-
PHTH TIPO Te€, IO JaHUN MEXaHi3M Ma€ micre.'*
Bigrax

npo  ¢axTudHe

TaKHX «IPEBEHTHBHHUX 3amuTiB» Komiciero 1o

OTIPAIFOBAHHS

KOHTpoto 3a (aitmamu [HTEpHONYy CBIAYUTH
. 12 Posniny 5 «Individual requests» 3BiTy mpo
nisuibHicTh Komicii 3 KoHTpomio 3a daiinmamu
IaTepnony, BiamoBiaHO 110 sikoro Komicist Takox
OTPHMY€E TPEBEHTUBHI 3aIUTH, CIPSIMOBaHI Ha
6110KyBaHHS Oy/1b-s1K01 00p0oOKHM B daiinax [HTep-
TMOJTy TaHMX, SIK1 HAaJICUJIAIOThCS HalllOHATbHUMHA
opranamu. Oxpim Toro no Kowmicii HamxomsTs
IHAUBIAYadbHI 3aIUTH MiJl SKUMH BiAMNOBITHO
1o 1. 11 BBaxkaeThCst Oyab -SIKUi 3aIUT B 0coOH
(3asBHUKA), sika Oakae Ni3HATUCS, YU € SKaCh
iHpopMalLlisg 1po Hel, Mo MICTUThCA Yy (ailnax
IaTepmony (To0TO 3amut I mocTymy) ado
METOI0 SIKOTO € OTpUMaHHS iH(popMaIlii Mmpo

13 Abusive recourse to the Interpol system: the need
for more stringent legal safeguards. Resolution 2161
(2017). Council of Europe. Parliamentary Assembly.
URL: http://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=23714&lang=en

“Konosanenko J[. TlomepemkeHHs Bix 3I710B-
JKUBaHb KaHaiamu IHreprony. [TpeBeHTHBHI 3amuTH.
Jlica. bnoeu. 2019. URL: https://blog.liga.net/user/
dkonovalenko/article/35323
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OHOBJICHHS 200 BUJIAJICHHS TAHUX TIPO 3asBHUKA
y ¢aitnax InTepnony (To6To ckapra).'

BucHnosku

[TimBoasIuM MiACYMKH, 3 ypaxyBaHHSIM HaBe-
JICHOTO aHai3y CYIOBOI NPAaKTUKH, i1 JTOKTpPH-
HaJbHUX Ta IHIIMX OLIHOK MPUEAHYEMOCH IO
TIOTISIIIB HAYKOBINB MO0 HEOOX1THOCTI 3aKo-
HOJIAaBYOTO BH3HAYCHHSI MOHITTS MIXKHAPOTHOTO
PO3IIYKy Ta MOMEHTY Koro orojoiieHHs. Hase-
JIeHI TIPOTAIMHU TMOTPEOYIOTh HAWIIBUIIIOTO
3alOBHEHHSI a00 TIOAONAHHS KOMIIETCHTHHUMH
cy0’ektamu. BogHouac, BpaxoBYIOUHl CydacHY
3aKOHOJIaBUY PErIAMEHTAINI0 TOPSAKY OTrojo-
IICHHSI MDKHAPOJHOTO PO3IIYKY MiATPHUMYEMO
MO3UIII0 BUIIOro aHTUKOPYMIIIHHOTO CyIy, IO

15 Activity report of the commission for the
control of Interpol’s files for 2016. 16 p. URL:
https://www-interpol-int.translate.goog/Who-we-are/
Commission-for-the-Control-of-INTERPOL-s-Files-
CCF/About-the-CCF?_x tr sl=en& x tr tl=uk& x

tr_hl=uk& x_ tr pto=sc
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MOMEHTOM OTOJIOIICHHS MDKHAPOJHOTO PO3-
HIYKY € 4ac BUHECEHHS BIAMOBITHOI TOCTAHOBU
CIA90T0/neTeKTHBA a00 TPOKypopa.

3axucHa MisUTBHICTH TPU OTOJIOIICHHI ITiJI-
O3PIOBAHOTO Y MIXKHAPOIHUI PO3IIYK, HA HAIIY
IYMKY, iepeadadac 1Ba HalpsiIMH: TIPOIECYaIbHy
JUSUTHHICTH 3aXUCHUKA Y CYIOBOMY PO3TIISII Bif-
MOBIIHUX KJIOMOTaHb, IO TMOJSTae y HaJaHHI
JIOKa31B MI0/I0 CIIPOCTYBAHHSI JOBOIIB CIITI0TO/
JEeTeKTHBA, IPOKYPOpa B YaCTWHI HASIBHOCTI ITiJI-
CTaB JIJIsl OTOJIOIICHHS Y MIXKHAPOIHHUHA PO3IIYK
Ta MepeBipill MOPSAAKY JOTPUMAHHS CTOPOHOIO
0OBHHYBauCHHS 3arajJbHUX MPABHII OTOJIOIICHHS
PO3IIYKYy TiJ 9ac JOCYIOBOTO PO3CIiTyBaHHS,
MIPEBEHTUBHY MIsUTBHICTh, HAIIPaBJICHY Ha HEJO-
MYIIEHHS OTOJIONICHHS KJIIEHTa B MDKHAPOIHUN
pO3IIYK KaHanamu [HTeprony muIsIXoM BUKOPH-
CTaHHS MOKJIMBOCTEH TOTEPE/HKCHHS IyOJTiKa-
il IUPKYISIPHOTO PO3LIYKOBOTO IMOBIIOMIICHHS
Ha HAalllOHAJILHOMY piBHI Ta MOJAHHS IpPEBEH-
THUBHOTO 3anuTy (preventive request) 1o Komicii
3 KOHTPOITIO 32 (haiiamu [HTepmomy.
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Compensation for damage from a criminal offense in criminal proceedings
at the expense of the State Budget of Ukraine

Petruk Olga
Associate Professor of Criminal Procedure
National Academy of Internal Affairs, Ukraine

According to the Basic Law, citizens have the right to judicial protection from unlawful
encroachments, thus the requirements of the rules of criminal procedure legislation, which provide
for the rights of victims to compensation for damages, must be observed in criminal proceedings.

Restoration of property and personal non-property rights of the victim violated by the crime
is possible by: compensation for damage at any stage of criminal proceedings directly by the
person, by court decision or compensation (compensation) from the State Budget of Ukraine in
cases and in the manner prescribed by law.

Scientists and legislators have addressed this issue at various times, believing that the CPC
of Ukraine must provide for compensation for damage caused to the victim at the expense of
the state in the manner prescribed by the Cabinet of Ministers of Ukraine. Reimbursement of
state expenses in such cases may be imposed by the court on the convict guilty of the crime, and
material and moral damage to the victim can be reimbursed immediately, without waiting for the
convict to have the appropriate funds.

Despite the constant improvement in the criminal procedure legislation, no law has been
adopted so far, which should regulate the mechanism of realization of compensation at the
expense of the State budget.

The European Convention, adopted on November 24, 1983, defines cases of compensation
for damage by the state: to those who have suffered serious bodily injury or ill health as a result
of an intentional violent crime; persons who were dependent on the deceased as a result of such a
crime; in cases where the offender cannot be charged or punished. We see that European standards
for compensation were adopted primarily to provide minimum requirements for member states,
rather than model laws. However, taking into account the European Standards for Compensation,
several bills have been developed and submitted to the Verkhovna Rada of Ukraine, which
provide for: a body with all the characteristics of a legal entity; source of funding; procedure and
conditions of reimbursement; control body. Despite the fact that the consideration and adoption
of these bills did not reach a logical conclusion, we hope to adopt them as soon as possible.

BimmkoayBaHHs IIKOAU Bil KPUMIiHAJIBbHOIO NPaBONOPYIICHHS
Y KpUMiHAJIbHOMY NPOBA/I’KEHHI 3a paxyHOK /lep:kaBHOIro 0101:KeTy YKpaiHu

Ilempyx Onvea Muxaiiniena
a0 1oHKmM Kagheopu KpUMIiHAILHO20 NPoyecy
Hayionanvnoi akademii snympiwmnix cnpas, Yxpaina
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Beryn

JlronuHa, 1i KUTTS 1 3M0POB s, YECTh Ta TiJI-
HICTb, HEJJOTOPKAHHICTh 1 Oe3MeKa BU3HAIOTHCA
HaWBHIIOO COLIAJIbLHOIO MiHHICTIO. [IpaBa i1 cBo-
0onu JIONWHY Ta 1X rapaHTii BU3HAYAIOTH 3MICT
1 CIPSIMOBAHICTb JiSUIBHOCTI JepxkaBu (cT. 3
Konctutymii Ykpainu). Y Bcix ocib € 000B’ 130K
HEYXMJIBHO JloAepKyBaTucs Bumor KoHncturymii
Ta 3aKOHIB YKpaiHH, HE MOCAraTd Ha IpaBa Ta
CBOOOIH, YECTh TA T1AHICTH 1HIIUX JIIOAECH.

JloTpuMaHHs y  KpPUMIHAIBHOMY TIpO-
Ba/PKEHHI BUMOT HOPM KPUMIHAJIBHOTO TpoLie-
CyaJIbHOI'O 3aKOHOZABCTBA, IKUMH Iepesi0aueHo
MpaBa MOTEPIUINX BiJ KpUMiHAIBHUX MPABOIIO-
PYILIEHB, € OJHIEIO 3 BAXJINBUX YMOB 3/1IICHEHHS
BCcTaHOBJIEHOTO Yy cT. 55 Koucrutymii Ykpainu
IpaBa rpoOMajsiH Ha CYJOBHI 3aXHUCT BiJ MPOTH-
MIPABHUX MOCSTaHb.

Jlo omHOrO 13 HAWBaXIHMBIMIUX 1HCTUTY-
TiB CydacHOi NMpaBOBOI HAayKH MOXKEMO BiJHe-
CTM — BiAIIKOAyBaHHA IKoAu. OJHO3HAuYHO,
OcHOBHUI 3aKOH Tiepeadavae MPUHIKIT B1IMOBI-
JAbHOCTI AP KaBU Tepesl JTIOIHMHOI0 Ha 3a0e3-
MIEUEHHSIM paB Ta iHTepeciB 0ci0, sKi 3a3HaNIU
LIKOJIU, KU IPOSIBIAETHCS MEPENyCiM Y KOH-
CTUTYLIHHOMY BU3HAUEHHI 000B’S3KiB JIEpyKaBH.
VY 3B’A3Ky 13 IMM, 3aKOHOJABEIb 3aKpPiMHB
y KPUMIHQJIBHOMY IIPOLIECYaIbHOMY 3aKOHO/aB-
CTBI MOXJIMBICTh BIJITHOBUTH 3aBIaHy IIKOAY 3a
paxyHok /lepxaBHoro OroxkeTy YKpaiHu.

[IuranHsMU

BIJIIITKOTy BAaHHS LIKOJIHA

y KpHUMIHAJIbHOMY TIPOBa/DKEHHI, 30Kpema
BUpIILIEHHsS] MpoOJieM TMOB’s3aHUX 13 0coOIu-
BOCTIAMM 3a0e3lI€YeHHS BIJHOBJIEHHS MaiHO-
BUX TIPaB 3a PaxyHOK JEpKaBH, 3aiMalIiCh:
1O. I1. Anenin, b. JI. Bamyk, M. 1. ['omoBcbkuii,
L. I1. Kozauenko, O. B. Kpukynos, O. I1. Kyunn-
ceka, O. M. Jlapin, B.T. Hop, JI. I. Ynanosa,
H. b. ®enopuyk, M. €. lllymuno Ta iH.

Opnak, 3a3HadeHi MpooOjeMu MOTPEOYIOTh
MOJIAJTHIIIOTO OTIPAITFOBAHHS, OCKIJIbKUA IMUTAHHS
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OI0I0 peamizaiii TpaBa Ha BiAIIKOAYBaHHS
IIKOJTU 33 PaXyHOK JICP’KaBH, 3aJTUIIAETHCS MAJIO
JOCIIDKEHUM Ta MOTPeOye SK MOAANBIIOTO Hay-
KOBOTO aHai3y, TaK i 3aKOHOJABYOTO PErYIIO-
BaHHSI.

TakuM 9MHOM, METOK CTATTi € BUPIIIICHHS
MUTaHb, 1110 TTOB’s3aHi 13 3a0€3IEYCHHSIM IIPaB Ta
iHTEpeciB 0ci0, K1 3a3HATU IIKOIU BiJl 3TOYHHY
NUISIXOM 11 BIJIIIKOAYBaHHS 3a paxyHoK JleprkaB-
HOTO OIOIKETy YKpaiHH.

Bukiaa ocHOBHOIO MmaTtepiany
3akoHozaBenb y KpuminaibHOMY Tpole-

KIIK

VYkpaiHu) BH3HAYMB BiJHOBIICHHS MOPYIICHUX

CyalbHOMY KoJeKci Ykpainu (mami
KPUMIHATBHUM TIPABOMOPYIICHHSIM MaWHOBHX
Ta OCOOMCTHMX HEMAWHOBUX TMpaB TMOTEPIiIOl
0COOU TIIJISTXOM:

— BIAIIKOAYBaHHS INKOAUM Ha Oyab-aKiit
cTajili KpUMIHAIBHOTO MPOBA/KEHHS IT1103PI0-
BaHMM, OOBHHYBayeHHMM, a00 3a HOTO 3T0J0I0
OyIb-SIKOI0 1HIIOK (DI3UYHOI0 YU FOPUTUIHOIO
0c00010;

— IPUUHATTS CYJOM PIIIEHHS MIOA0 MPUMY-
COBOTO CTSTHEHHS IIKOJH, 3aBAaHOT KPUMiHAb-
HUM TIPABOIOPYIIECHHSIM a00 1HIIUM CYCHUTHHO
HEOE3MeUHUM JTISTHHSM, 33 Pe3yJIbTaTaMH PO3-
ISy UUBIIBHOTO TMO30BY B KPUMIHATBHOMY
MIPOBA/’KEHHI,

— BIJIIKOAYBaHHs (KOMIIEHCAIlii) 3a paxy-
HOK Jlep:kaBHOTO OIOKeTy YKpaiHH y BUMAIKaxX
Ta B MOPSIIIKY, Mepea0adeHNX 3aKOHOM ' .

Buxopasiun 13 aHamizy AaHOTO ITOJIOKEHHS,
BOAYaeMo, IO BiJIIKOAYBaTH IIKOAY MOXE HE
TUTBKH 0c00a, sSKa 3aBAayia IIKOIy UM sIKa Hece

! KpuMmiHaipHH TpolecyanbHUi KOJIEKC YKpa-

fHM 3 TIOCTareHMMH MaTepiallaMu TPAKTHKU €Bpo-
MEHCHKOTO Cyy 3 MpaB JIOIUHHU: HAyK.-MPaKT. mocio. /
yknaza.: CromitHid A. B., Canin O. B., Ta iH.; 3a 3ar.
pen. CromitHeoro A. B.; BUJaHHS TpeTe, OHOBIICHE Ta
nepepobnene. Kuis: Hopma mpasa, 2021. C. 414.
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3000B’sI3aHHSI 110 BiIIIKOAYBaHHIO, & TAKOXK JIEP-
’KaBa, OCKUIBKM B3sJIa Ha cebOe 00OB’SI30K IIO
3a0€3MevYeHHIO TpaB, CBOOO/] Ta 3aKOHHUX 1HTE-
peciB JTIOIUHHU.

OnHak MexaHi3M peaizallii BiAIIKOyBaHHS
3a paxyHOK Jlep»aBHOTO OOKETY JI0 I[HOTO
4acy HEBU3HAYECHU.

VY HayKoBiii JiTeparypi MOCTIHHO migHIMa-
I0TBCS TTUTAHHS: 100 BiJIIKOIYBAHHS IIKOIH
13 crientianbHOTO (DOHIY, K JOKYMEHTH ITOBHHHI
OyTH BHU3HAuEHI I10J10 BIALIKOYBAaHHS, TEPMIHU
po3MIsiAy Ta OE3MOCEPETHBOTO BiIITKOAYBaHHS,
KW OpraH MOBUHEH 3[1HCHIOBATH KOOPAHMHA-
L0 MK OTEPILIUM 1 (POHIOM, TIPOLIECyaTbHUM
TTOPSIJTOK BiIIKOTYBaHHS TOIIO.

VY HayKoBil CHUIBHOTI MOCTIMHO ITiIHIMa-
JUCh TUTAHHS WIOAO TMOKJIAJEeHHS OO0OB’S3KY
Ha JIepKaBy 1O BiJIIIKOJAYBAHHIO IIKOJIU TOTEP-
MJIOMY [UISIXOM 3aIpOBA/KEHHS PI3HOTO POIY
¢donmiB, A0 naHOI MPOOIIEMU aKTHUBHO JOTYYH-
nuck Taki BueHi, sk: B. I. ['amaran, O. I1. Ky4yun-
ceka, B. T. Manspenko, B. T. Hop, II. JI. Cio60-
nsH0K, M. €. Hlymuio Toio.

M. B. B’oHUK TpOMNOHY€ MOAO0JIATH Tpa-
JTUIIAHIA TAXIT 10 TpOoOJeMHU 3aXUCTY IMpaB
JIOIMHY, TIPU SKOMY 3aBXKIU 1 HE3MIHHO B IICH-
TPl yBaru BUSIBIISTUCS TIpaBa Ta iIHTEPECH 0COOH,
BHHHOI y BYMHCHHI 3JI0YMHY 200, 110 TPUTATA-
€ThCSI IO KPUMIHAIBHOI BIIMOBIIAIBLHOCTI Ta
30CEepeIUTH yBary Ha oco0i, sika MOTepITiia Bij
37104uHYy. Y CBOIi poOOTI OOTPYHTOBYE HA HEOO-
ximHocti BHeceHi 3MiH 10 KIIK VYkpainu miomo
3a0€3MedeHHs] BiIIITKOyBaHHS 3aBIAHOI IIKOIH
3a paxyHOK JEepKaBHOTO OIOIKETY, TOOTO CTBO-
peHoro GoHTy>.

CBoro wacy, JaHy IMPOIIO3HUIIII0 BHUKJIA-
naB O. 1. Kozauenko, sxuil BBaxas, mo y KIIK

2 B’ronuk M. B. Illogo mnuTaHHS AepiKaBHOT

KOMITEHCAllll MOTEPIiANM Bif 3JI0YMHIB. 30IpHUK Hay-
Kosux npayb XapKiecbKoeo HAYIOHAIbHO20 Nedazoziy-
Hoeo yHisepcumenty imeni I. C. Crogopoou «llpasoy.
Bunyck 21. 2014. C. 109-110.
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VYkpaiau 000B’S3KOBO HEOOXimHO mependa-
YUTH TIOJIOKEHHS MPO BIAIIKOAYBAaHHS IIKOAIM,
3aMoAisTHOT MOTEPIIIOMY, 32 PaXyHOK JIEp)KaBH
y TOopsAKy, BcraHoBieHoMy KaGiHerom MiHi-
cTpiB Ykpainu. [[nsg uporo mae 6yTu cTBOpEHHA
crienianbHui poH. BinnikoayBaHHS Aep:KaBHUX
BUTpAT y TaKUX BUIIAJKaX CYJ MOXKE MOKJIACTH
Ha 3aCY/KEHOT0, BUHHOTO Y BUMHEHHI 3JI0UHHY,
a MaTepiaJibHy Ta MOPAJIbHY IIKOAY MOTEpITi-
JIOMy MO>KHA Oy/ie BiIIKOOBYBAaTH HETAHO, HE
YeKarouu, OKH 3aCy/KCHHI MaTUMe BiAMOBIIHI
KOIIITH’.

VY cBoto gepry, B. JI. ['poxonbcbkuii okpiM
TOTO, IO MiATPUMYE MPONO3MLII 1100 TOMOB-
HenHs KIIK Vkpainu nonoxxeHHsSMH TIPO 3a0€3-
TICUCHHS BIJIIKOIYBAHHS IIKOAH MOTEPILIOMY
3a PaxyHOK JIEP>KaBHOTO OIOIKETY, TAKOXK Haro-
JIOTITY€ HA MPUAHSATI OKPEMOTO 3aKOHY 13 TI0J1aJTh-
OIMM KOMIICHCYBAaHHSIM BHUTPAT 3aCYIKCHHM,
BUHHUM Y BYMHEHHI 3JI04HHY”.

[ligTpumyemo BHINEe 3a3HAYEHI MPOIO3HU-
ii, Ta BBa)XXAa€EMO, IO PIMICHHS 3 MPUUHATTS
3aKOHY MPO BIANMIKOAYBaHHS IIKOAH MOTEPIIi-
JUM BIJl KPUMIHAJbHOTO TPABOTOPYIICHHS
BXE JaBHO Mayio OyTW BTUICHE y KHTTS. Tak,
me y ciuni 2016 poky no Bepxosnoi Paau
VYkpainu Oyno BHeceHO 3akOHONIPOeKT Ne 3841
«Illomo HamaHHS JAEpPKABOK CIEHIaIbHOTO
COILIaJBHOTO CTaTyCy MOTEPHiIUM BiJ 0C00-
JWBO TSDKKWX 3JI0YMHIB Ta BIAIIKOTYBaHHS 3a
PaxyHOK JIep’KaBU MarepiajbHOI Ta MOpPah-
HOI IIKOAM BKa3aHUM o0co0aMm, i3 000B’I3KO-
BUM BIJIIIKOJYBAHHSAM JIepKaBl 3aCyKCHUMH
IIOHECEHUX BUTpaAT». JlaHWM 3aKOHOIPOEKT
nepeadavaB HalaHHS IEPKABOIO CIIEI1aTbHOTO

3 Kozauenko O. I. 3amobiraHHs 37104MHIB KOPHU-
CIIMBO-HACWJIBHHUIIBKOI crpsiMoBaHOCTi. HaykoBuii Bic-
HUK KHiBCBKOTO HAI[IOHAIBHOTO YHIBEPCHUTETY BHY-
TpimmHix cmpas. 2008. Ne 2. C. 9.

* Tpoxonbcbkuit B. JI. Jlesiki mpobnemu peasniza-
111 KOHCTUTYLIHHUX MpaB, CBOOO/ 1 rapaHTii JTIOAUHH i
rpoMaJiHIHA Ha cyyacHoMy erarmi. BicHuk Opecbkoro
IHCTUTYTY BHYTpilHiX crpas. 2001. Ne 2. C. 109.
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cTarycy 0ocoli, moTepIiiTii Big 0COOIUBO TSIK-
KOTO 3JIOUYMHY, BEJEHHS €JIMHOTO JIEP>KaBHOTO
peecTpy BKa3zaHUX 0Ci0, BCTaHOBIECHHS iM
MBI Ta PI3HOMAHITHHUX JIOIUIAT, BHU3HAYaB
YMOBH Ta MOPSOK BIAIIKOTYBaHHS 32 pPaxXyHOK
JIep’KaBH IIKOJH, 3aBAAHOI 0COOINBO TAKKUM
3JIOYMHOM 32 IT030BOM IIPOKYpOpa B iHTEpecax
Takux 0ci0 micias HaOpaHHS BUPOKOM 3aKOH-
HO1 cuiii, a00 TTO30BOM MOTEPILIIOrO y pa3i He
BXKHUTTS 3aXO[iB IPOKYPOPOM IIOAO CIPHUSHHI
3aXMCTYy IPaB Ta 32aKOHHUX 1HTEPECIB MOTEPIIi-
mux’. OgHaK, 3aKOHOMPOEKT TaK 1 3aJINIINBCS
3aKOHOMIPOEKTOM.

VY Toll ke pik, rpyna JAENyTaTiB Iojana
Ha po3rsin BepxoBuoi Paam Vkpainu iHmmin
3akoHONpoekT «[Ipo crmemianpHUIA  cTaryc
MOTEPIIIOro BiJi OCOONMBO TSXKKOTO 3J0YHHY
IPOTH JKUTTS Ta 370pOB’sl, BIALIKOAYBaHHS
MarepiajbHOi, MOpAIBbHOI MIKOAU TaKUM OCO-
6aM Jep:kaBor0 i3 00OB’S3KOBUM 3BEPHEHHSIM
perpecy A0 3aCylIKEHOro», SIKHH TaKoX J0Ci
HE PO3IVISIHYTHIT.

3a3HavyeHl 3aKOHOINPOEKTH IependavyaioTh
CrieliaIbHAN CTaTyC MOTEPITIIOTO, 110 JTO0TIOMO-
10 O mpaliBHUKaM MPaBOOXOPOHHHUX OpPTaHiB,
aJIBOKaTaM Ta CYIISIM BPETyIIOBATH IMUTaHHS,
SKI BUHUKAIOTH ITiJT Yac 3a0e3MeueHHs MpaB Ta
3aKOHHHUX I1HTEpecCiB 0Ci0, sIKi 3a3HaIN IIKOIH

BiJl 3JI0YMHY, Ta TOJIOBHE I'apaHTyBaJIo O pealibHy

> Ilpoekr 3akoHy MIOMO HAMAHHS JEPHKABOIO

CIELIAJIEHOTO COLIaJbHOIO CTaTyCy MOTEPHiIUM Bij
0COONMBO TSDKKHUX 3JIOYMHIB Ta BiAIIKOAYBaHHS 32
PaxyHOK Jiep’KaBu MarepialibHOi Ta MOPaIbHOI IIKOJIH
BKa3aHUM o0c00aM, 13 0O0OB’SI3KOBHM BiJIIKOJYBaH-
HSIM BIAIIKOTYBAaHHS JICPKaBl 3aCyIKCHUMH IIOHECe-
nux Butpar. URL: http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4 2?7pf3516=3841&skl=9.

¢ TIpoekT 3akoHy MPO CIeHiaIbHUI CTATyC MOTEP-
I1JI0TO BiJl OCOOIUBO TSXKKOTO 3JI0YMHY HPOTU JKUTTA
Ta 30pOB’f, BIJIIKOAYBAaHHS MaTepialbHOI, MOpalb-
HOT IIKOJM TaKUM 0CcO0aM JIep’KaBoro 31 000B’ I3KOBUM
3BEPHEHHSIM PETpecy N0 3acy/LKeHOro Bijn 14 mwmHs
2016 p. Ne 4991. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webprocd 27pf3516=4991&skI=9.
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KOMIICHCAIII0 IIKOAW 3a PaxyHOK JepKaBH.
OnHak, po3mis] Ta NPUHHATTSA JaHUX 3aKOHO-
MIPOEKTIB HE JOCST JIOTTYHOTO 3aBEPIICHHS.

JlaHo1 y4acTi CriTKaJIM ¥ iHIII 3aKOHOTIPO-
€KTH, TaK: 3aKOHOMNPOEKT Bix 19 ciunsg 2018 p.
No 7513 «IIpo BHecenHs 3miH no [luBinmbHOTO
KOZIEKCY YKpaiHM MIOAO BIOCKOHAJICHHS Ipa-
BOBOTO PEryJIIOBaHHs 3000B’s3aHHS BIIIKOLY-
BaHHS IIKOJIM, 3aBJaHOI CYZIOM Ta OPTaHOM, IO
3MIACHIOE OMEPATUBHO-PO3IIYKOBY [isTIbHICTB,
JIOCYIOBE PO3CIiAYyBaHHS, IPOKYPaTypoIo»’,
Ta 3akoHompoekty Bim 05 BepecHs 2018 p.
Ne 9044 «ITpo BHECEHHS 3MiH 10 JESKHUX 3aKO-
HOJIaBUMX aKTiB L0JI0 BAOCKOHAJICHHS HOPSAIKY
BIJIIIKOTyBaHHS IIKOAM, 3aBJaHOI TPOMAJISIHU-
HOBI NMPaBOOXOPOHHUMH OpraHamMH ado CyIOM
BIJIMOBIIHO 10 MPAKTUKU €BPOMEHCHKOTO Cymy
3 MpaB JIIOAHHI»®,

Ha mpeBenukuii xanb, 3a3Ha4eHi 3aKOHO-
OPOEKTH OynM BIAKIMKAHI, OCKUIBKM BHCHO-
BKM KOMITETIB MPOMOHYBAJIM JOOIPAIOBATH
B YACTHHI HEY3TO/PKEHOCTI iX 13 MOJIOKEHHSIMU
bromxerHoro xomekcy VYkpaimu. Tak, y Buc-
HOBKY Tiepe0a4eHo, 110 BiIIKOAYBaHHS MarTe-
piasbHOI Ta MOpPaJIBHOI IIKOAM, CHPUYMHEHOI
0COOJIMBO TSKKUM 3JI0YMHOM 3/1MCHIOETHCS 32
PaxyHOK KOIITIB JI€P>KaBHOTO OIOKETY YKpaiHu
Ta € 3aXHUIEHUMHU BUJATKaMH 3arajibHOTO (QOHITY
nepxkaBHOro Owomxkery. Pazom 3 TuM, yactuHa
npyra ctarti 55 bromkeTHOTo Kojekcy YKpainu

7 TIpoekT 3akoHy IpO BHECEHHS 3MiH /10 [{uBinb-
Horo Konekcy VYkpaiHu 100 BAOCKOHAJIEHHS IMpa-
BOBOTO DETYIIIOBaHHS 3000B’SI3aHHS BiJIIKOTYBaHHS
IIKO/IM, 3aBJaHOI CYJOM Ta OpPraHOM, IO 3/iHCHIOE
OTIEPAaTUBHO-PO3IIYKOBY JisTBHICTB, JOCYIOBE PO3CIIi-
IyBaHHA, npokyparypoto. URL: http://wl.cl.rada.gov.
ua/pls/zweb2/webproc4 1?7pf3511=63356.

8 TIpoekT 3aKoHy PO BHECEHHS 3MiH JI0 JESIKUX
3aKOHONABYMX AaKTiB YKpaiHW MIONO BIOCKOHAJICHHS
MOPSIIKY BIAIIKOAYBaHHS IIKOIH, 3aBOAHOI TpoMasi-
HUHOBI IPaBOOXOPOHHUMH OpraHaMu ado CyloM Bif-
MOBIJTHO JI0 TMPaKTUKH €BPOIEHCHKOrO Cymy 3 IpaB
momuan.  URL:  http://wl.cl.rada.gov.ua/pls/zweb2/
webprocd 17pf3511=64543.
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MICTHTb BHKJIFOYHUH MEPEITIK 3aXUIEHUX BUIAT-
KiB, 710 IKMX TaKi KOLITH HE BKIIIOYEHO’.

[TinTrpumyemo touky 3o0py I1. JI. CroGons-
HIOKa, SIKWW BKa3ye, M0 JIaBHO Ha3pija morpeda
NPUKAHATH 3arajbHUN 3aKOH MpPO CHEliaJbHHMA
CTaTyc TOTEepNiIMX B YKpaiHi pa3oMm i3 3ako-
HOM TIpO 3a0€3MeUeHHs BiJIIIKOMYBaHHS IIKOIH
MOTEPIUIMM BiJl 3JI0YMHIB, HE3aJIEKHO B TSK-
KOCTI OCTaHHIX, Mepea0auynBIId B HbOMY CTBO-
PEHHS CIeHiabHOTO Jep)aBHOTO (OHAY Ta
MEXaHi3M BIAIIKOAYBAaHHS IIKOAU MOTEPHLUIUM
y TUX BUIMAJKaxX, KOJU JepiaBa HE 3HAXOAUTH
BITPOJIOBXK MIEBHOTO Yacy BHHYBATH 0Ci0 y 3aro-
JiSTHHI IIKOAW, THM CaMUM JIep:KaBoio Oyne
3a0e3mevyBaTUCh OJIMH 13 TOJIOBHUX KOHCTHTY-
HiHUX O0OOB’SI3KIB TEpen JIOIUHOI0 — YTBEp-
JDKEHHs 1 3a0e3medeHHst mpas 1 cBOOO TIOAMHU
i rpomaasHuHa'’.

[TutanHs pedopMyBaHHS MPOLECYATEHOTO
MOJIOKEHHST TMOTEPIiJor0 Ta BiAIIKOIYBaHHS
ITKOJIM 3aBJIaHO1 3JIOYMHOM ICHYBAJIO HE TIIBKU
3a yaciB KIIK Vkpainu 2012 poxy, BOHO mij-
HIMaJjoch MOCTiHO. OTHUM 13 TOJIOBHUX 3aKO-
HOTIPOEGKTIB, SIKi HEOAHOPA30BO TOJABaBCs HA
posmsin BepxoBHoi Panu VYkpainu OyB «IlIpo
BIJIIIKOYBAHHSI 3a paxXyHOK Jep>KaBU MaTe-
plaJbHO1 WIKOAW TpPOMaJsHaM, SIKI TOTEPIiIN
Bix 3mounHy» Ne 6283 Bix 25 xoBrHs 2004 p.!!
ta Ne 6283-1 Big 17 ciuns 2006 p."%. Y HbOMY

° BHCHOBOK II[OJI0 PE3Y/IbTATIB 3iiiCHEHHS aHTH-
KOPYMIIHHOI eKCIEPTH3H MPOSKTY HOPMATHBHO-IIPABO-
Boro akta Ne 3841 Bix 29.01.2016. URL: http://wl.cl.
rada.gov.ua/pls/zweb2/webprocd 17pf3511=57967

10 Cnobomsarok I1. JI. CymoBuii 3aXHCT MOTEPITi-
JUX SIK IOPUJIMYHA TapaHTis TpaB JIIOIWHU B YKpaiHi:
Jic....KaH. ropua. Hayk. Kuis, 2019. C. 201-202.

! TIpoexT 3aKoHY PO Bi/IIIKOMYBAHHS 33 PAXyHOK
Jiep>KaBU MaTepiaibHOI IKOAN TPOMaSHAM, sIKi oTep-
minu Bin 3moumny. URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webprocd 17pf3511=19219

12 TIpoekT 3aKOHY MPO BiAIIKOAYBAHHS 38 PaXyHOK
JIep>KaBU MatepiaibHOI IIKOM IPOMAISTHAM, SIKi TIOTEp-
nimm Bix 31ounny URL: http://wl.cl.rada.gov.ua/pls/
zweb2/webprocd 17pf3511=26690
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BIIEPIIIC TMPOMOHYBAIOCH 3aKPIMUTH IIiJICTaBH,
YMOBH, TIOPSZIOK Ta PO3MIp IIKOIH, SIKUH HEOO-
XITHO BIAIIKOMYBaTH 3a PaxyHOK JEpKaBH
MOTEPIUIMM BiJ 37I0YHMHY, SK OJHOTO i3 BH/IIB
JOTIOMOTH Ta BaXKJIMBOI TapaHTii 3a0e3Me4eHHs
KOHCTHTYIIMHUX TTPAB JFOIHH.

JlaHHI 3aKOHOIIPOEKTH OyIM PO3pOOJICHI Ha
mijicTaBi €BpONEMCHKUX CTaHAAPTIB BIALIKOMY-
BaHHS IIIKOJIH, SIKI TOBUHHI OyJIi OyTH IMITJIEMEH-
TOBaHi y HalllOHAJIbHE 3aKOHOJABCTBO. 24 JIHCTO-
nana 1983 p. Oyau npUiHATI OCHOBHI CTaHIAPTH
y €Bpomnelicekii KoHBeHIIisl, sika yTOYHIOE
BUTIQJIKH BIIIKOAYBAHHS IIIKOJTU JICPIKABOIO:

— TUM, KOMY 3aBJIaHO CEPHO3HUX TLIECHUX
VIIKOIKEHb a00 po3iajy 370pOB’sl BHACIHIIOK
YMHCHOTO HACHJILHUIILKOTO 3JI0YHHY;

— ocobaM, sIKi 3HaXOAMJIKMCh HAa yTpUMaHHI
MIOMEPJIHNX Y Pe3yJIbTaTi TAKOTO 3JI0UUHY;

— Yy BHIIQJKax, SKIIO 3J0YMHEIb HE MOXKE
Oyt 00BHHYBadeHHIA a00 mokapaHuii'’.

Jlana KonBeHIIis BKa3dye Ha MOXJIUBICTH
BIJIIIKOTyBaHHS IIKOIM 32 PaxyHOK JepiKaBU
JMIIE MO0 YMUCHUX 3JIOYUHIB, K1 € HACHIIb-
HUIIBKUMH ¥ TaKWMH, 10 MPSIMO CIIPHYUHSIOTH
CEpO3HI TUICCHI YIIKO/KEHHS, OJHAK, II0J0
IHIINX BUMAAKIB 3a0€3MeYeHHS BiAIIKOAYBaHHS
MIPOTIOHYE 1HIN JDKEpesa: colliajabHe 3ale3re-
YeHHs, 0coOuCTe cTpaxyBanHs Tomo'*. [likaBum
€ e, o Konsenuis Oyna nianucana y 2005 poii,
ajie 710 IbOTo Yacy He parudikoBaHa YkpaiHoto,
TAM CaMHM 3aTsATye CTBOpPCHHsS (OHAY Bij-
[IKOJYBAaHHS IIKOAW TOTEPIIAM B 370YHHY
Ta JOTPUMAHHS JI€P)KABOK KOHCTHTYIIHHUX
000B’s3KiB 11O 320€3MEUCHHIO MPaB Ta IHTEPECIB
0ci0, sIK1 3a3HAIM MaTePiaTbHOI IIKOIH.

B Banuyk O. A., JOmurpuesa 1. O., Mamu-
meB b. B., Cainosa 3. M. BianikoayBaHHS HOTEPIUTHM
BiJl HACUJIBHHUIIBKHX 3JI0YMHIB: €BPONEHCHKI CTaHAAPTH
1 3apyOixkHe 3akoHOmaBcTBO / 3a pen. O. A. banuyka.
Kwuis: Mockanenko O. M., 2015. C. 35.

14 Cno6opsarok 1. JI. CynoBuii 3aXucT MOTepIIi-
JHX SIK IOPUIMYHA TapaHTis MpaB JIOAWHU B YKpaiHi:
JcC....KaH]. ropui. Hayk. Kuis, 2019. C. 170.
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[TpoBOASYM MOHITOPHHI CYyIOBUX pIllICHb
€CIUI monmo 3abe3nedeHHs MpaB IOTEPITLIIAX
MOXXEMO 3BEpHYTH YyBary, IO HAalliOHATbHUMHA
CylaMH HE JIOCKOHAJO 3a0e3IeuyeThCs PIllICHHS
B YACTWHI BWIUIATH BIIIIKOIYBaHHS IIKOAW, HA
110 BKa3yIOTh, HANIPUKJIAJ, pilieHHs: «CyXaHOB Ta
Imsaenko npotu Yipaiam» Bix 26 uepsas 2014 p.,
«I'padoB npotu Yipaiam» Bia 18 rpyaus 2018 p.

B6ayaemo, mo €Bponeiicbki cTaHmapTH
BIJIIIKOYBaHHSI IIIKOJTU B TIEPIITY Yepry npuima-
JUCHh 3 METOI0 HAJaHHS JepKaBaM-YIaCHUIISIM
MiHIMaJIbHUX BHMOT, & HE MOJCIIBHUX 3aKOHIB.
Crannmaptu nependadaroTh MOXIMBOCTI 3a0e3-
MICUCHHSI BIIIIKOMYBaHHS IIKOIU 33 PaxyHOK
JIepKaBU Y BUMAIKY HE MOMJIMBOCTI 11 BiIIKO-
JyBaHHA 0e3mocepeHbO 0CO000, TOOTO SKIIO
BIZICYTHI: a00 JOMOBIEHOCTI CTOpiH (J10Opo-
BIJIbHE BIIIIKOJYBAHHS, CTATHEHHS 3a CYIO-
BUM pillIeHHsM), a00 iHIII pKepena (comiaibHe
3a0e3MeUeHHsI, CTPaxXyBaHHS TOIIIO).

Otxe, y 3B’5I3Ky 13 MM, Ha MiICTaBl aHAIIIZY
BUIIICHABEICHNX €BPOMNEHCHKUX CTaHIAPTIB Ta
3akoHOMpoekTiB O. M. ['opbaHb MpoMoOHyE:

1) cTBOpUTH OKpeMuUit (POH/I 3 BIIACHUM PO3-
PaxXyHKOBHUM paxyHKOM, Ha SIKHH T1I03pIOBaHUH,
OoOBHMHYBaueHUM, MIACYIHUN, WOTO POAMYI YU
iHIII 0cOOM MOTIIM OM BHOCHTH T'POILIOBI KOIITH
3 METOIO BIJIIIKOyBaHHS IIKOAW Ha JOOPOBIIb-
HUX 3acajiax;

2) He 0OMEXKYIOUHCH JOITYYCHHSIM 10 MaTe-
piayiB KpUMiHAJIBHOTO TPOBAHKEHHS KBHTaH-
il PO BHECEHHS KOIITIB Ha PO3PaXyHKOBHIi
paxyHOK (OHIY, 3IMCHIOBATH TIPOICCYyaTbHE
3aKkpituieHHsT y (opmi mpotokony (akTy Bif-
IIKOYBaHHS IIKOAW TMOTEPIIIOMY, 3 OJHOYAC-
HUM JIOJTyYEHHSM JI0 MaTepiajiiB KpUMiHAIbHOTO
MIPOBA/DKEHHS KBUTAHIIT PO CIUIATY Ta BiJIOMO-
cTeli po ocoOy ruiaTHuKa'’.

Jlist cBOro wacy JmaHa TpOMNO3HINsS Oyia
HOBAII€10, IKa TaK 1 He Oyna BTiIEHA y KHUTTA

15 Top6anp O. M. TTopsiioK BiAIIKOAYBaHHS MaTe-
planbHUX 30UTKIB y KpUMiHAJIbHUX CIIpaBax, IOB’s3a-
HUX 13 BUMaranusM. [IpaBo Ta mepikaBHE yIpaBIiHHS.
2011. Ne 1. C. 78.
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Ha 3aKOoHOJaBYoMy piBHI. HeoOximHO 3BepHYTH
yBary Ha TMOAUT KPUMIHAJIBHUX MPaBOIOPY-
[ICHb, JIO SKUX BIIHOCSTHCS SIK MPOCTYIKH TaK
1 HEeTSDKKI 3JI0YMHM, 32 BUYMHCHHS SKHX MOX-
JUBE BIIIIKOAYBAaHHS 0O€3MOCEPEIHBO TOTEP-
nijoMy y moBHOMY o00cs3i. JlanHa mpoOnema
3QJIMIIAETHCS HE BUPIMICHOK, OCKUIBKH, OKPIM
BIJIMOBIIHUX yrofax Mpo npumupeHHs (ct. 471
KIIK VYkpainu) B iHIIMX BUNAAKAaX Yy KpUMi-
HAJIBbHOMY MPOIECYaTbHOMY 3aKOHOAABCTBI HE
nepenoadeHo 00OB’SI30K IMONAHHS BiJIOMOCTEH
PO BIANIKOTYBaHHS BHUHYBATOK 0CO0O0 4H ii
MPEICTaBHUKAMU OpPTraHaM JO0CYJOBOTO PO3CIi-
JyBaHHS MIUCbMOBOTO TOBIJOMJICHHS TIPO TIOBHE
BIIIIKOAYBAHHSI TIOTEPIIOMY 3aBIAHOT IIKOIH.
Y 3B’A3Ky 13 MM MPOMOHYEMO JIOTIOBHUTHU
KIIK Ykpainu mosoxeHHsM, sike 3000B’3yBajio
MoJaBaTh OpraHaM JOCYIOBOTO PO3CIiAyBaHHS
MUCHMOBOI 3asBH TIPO IOBHE BiIIIKOAYBaHHS
MOTEPHIIOMY IIKOH, [0 BKa3yBaso 0 Ha 100po-
BUIBHICTH Ta y MojanbmiomMy (y BCIX BUIAJIKAX)
BpPaxOBYBAJIOCH SIK TTOM’SIKIITyFO4a 00CTaBHHA.

Ha nipeBenukuii xanb y BepecHi 2020 poky
1o ct. 289 KK Vkpainu 3akoHOJaBUSIMU Oyiu
BHECEHI 3MiHH, AKi YHEMOKJIUBWIN 3BITbHCHHS
B1JI IPUTATHEHHS /IO BiANOBIIAIBHOCTI 0COOH,
SKIIO HAaBiTh BOHA ITOBHICTIO BiJIIIKOTyBaja
30utku. Tak, 10 BHECEHHS 3MiH, Y BHIIAJIKY
pearbHOTO  BIAIIKOAYBAaHHS IIKOAW, TOOTO
SKIIO TPAHCIOPTHHUM 3aci0 HE 3a3HAB HIAKHUX
MOIIIKO/PKEHb YHACIIIOK HE3aKOHHOTO 3aBOJIO-
JIHHS, MOTO TEXHIYHUH CTaH HE IOTIiPIIMBCA
1 BITHOBJICHHS BiH HE MOTpeOye, a 10 TOTO XK
0co0a MOBHICTIO BiIIKOyBajia 30UTKH — BOHA
3BUIBHSUIACH BiJ BigmoBiganbHOCTI. Ha manmit
yac, HE 3aJIe)KHO YU MOBEPHYTE MaifHO, Y Bij-
IIKOJIOBaH1 30UTKH, 0CO0a MPUTATYETHCS MO
KpUMiHaJIbHOI BIJAMOBiAaIbHOCTI. BBaxkaemo,
3 METOK NPHUCKOPEHHS pealbHOTO BiJIIKO-
IyBaHHS WIKOAHM MOTEPIIOMY 3aKOHOAABIIIO
HEOOX1HO MOBEPHYTHUCH JIO TEPIIOTIOYATKOBOT
penakiii ct. 289 KK Ykpainu.

VY HayKoBiif JiTeparypi iCHye pi3HI MOIVISAN
IIO/I0 CTBOPEHHS Pi3HOrO poay (OHIIB IO Bif-
NIKOAYBAHHIO MIKOMU. [liITpUMyEMO TIPOITO3HIIiF0
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O. I. KyunHCBKO1, siKa IPOToHy€e CTBOPUTH (POHIM
npu MiHICTEPCTBI COIIAIBHOTO 3aXUCTy Hace-
neHHs yn MiHictepcTBi toctumii Yipainu. [laHi
MIHICTepCTBa MOBUHHI MaTy BiIMOBIIHE JHKEPEIIO
(iHaHCyBaHHS, 10 SIKUX MOXKYTh OyTH BiTHECEHI:

— CyMH, CTSTHEHI 3 0coOu, sKa 3amoisiia
KO

— BiApaxyBaHHS 3 JEP>KaBHOTO OIOMKETY
YaCTUHHU THUX CyM, SIKi OJIE€p’KaHi: BiJ BHKOpH-
CTaHHS TIpaIll 3aCy/UKCHHUX, Bij peaizallii KOoH-
(bickoBaHOTO MaiiHa, B pe3yJibTaTi CTATHEHHS
mTpadiB 3a KpUMIHAIIBHI TPABONIOPYIICHHS;

— BHECKH ITiIIPUEMCTB, OpTaHi3alliii;

— YacTHUHA CyM, OfIepKaHMX MUTHUMH Opra-
HaMH, BiJ| peai3amii BUIy4eHUX TOBapiB;

— YacTHHA CyM, II[0 OTPUMYIOTh 32 poOOTY
OpraHu peecTparii akTiB TPOMaISHCHKOTO CTaHy
Ta HOTapiarw,

— BiipaxyBaHHS 3 OIOKETY TOTO MiANIPHEM-
CTBa YM OpraHizallii, mpariBHUK SIKOTO BYMHUB
37I04MH .

Janna imes Oyma 3akpiluieHa y 3aKOHO-
npoekTi, skuii OyB momanmid me y 2001 pomi
Ha posmsig BepxoBHoi Pagu VYkpainm «llpo
BIJIIIKOAYBAaHHS TPOMAJsTHaM MaTepialbHOTO
30UTKY, 3aMOJISHOTO 3JI0YMHAMK». Y HaHOMY
3aKOHOIIPOCKT] JepkaBHUN (HOHI BIIIIKOTY-
BaHHS IIKOJM MOBUHEH OyB MaTu CTaTyc HOpH-
JUYHOT 0COOH 13 BIIACHUM PaxXyHKOM, TICUATKOIO
13 300paxeHHsM [leprkaBHOTO Tepba Ykpainu Ta
HaliMeHyBaHHAM. Koty noBuHHI Oynu Hajaxo-
Tt 3 JlepkaBHOTO OOMKETY, KOIUTIB, OTPH-
MaHMX BiJ peaiizamii KOH(]ICKOBaHOTO MaiiHa,
KOILITiB, OTPUMAHUX 32 BUKOHABYUMHU JIHUCTAMU
3aCy/DKCHUX Ta OJIATOMIMHUX BHECKIB FOPHINY-
HUX 200 (izuvHUX 0ci0'.

Ha HeoOXigHICTP TPUHHATTS  JTaHOTO
3aKOHY BKa3ylOTh HE€ TUIBKHM peamii >XUTTS,

6 Kyunncpka O. II. Ilpobmemu 3axucty mpaB
MOTEPHIIMX B KpUMIHAJBbHOMY mpoueci YKpaiHu.
Anpokar. 2009. Ne 5 (104). C. 12.

17 3akoHonpoekT Yipainu «IIpo BimIIKOLyBaHHS
rpoMajsiHaM MarepiaibHOro 30MTKY, 3all0AiSTHOTO 3710~
guaamMm» Ne 7303. URL: http://www.google.com.ua/
url?url=http://wl.cl.rada.gov.ua/pls/.
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a 1 nonoxenHs KIIK Vkpaiau ta IIK Ykpainu.
Sk mu 3a3Havanu Buie 4. 3 ct. 127 KIIK VYkpa-
ian Tak 1 4. 2 ct. 1177 LIK Ykpainu Bka3yoTh Ha
Te, 110 KO/, 3aBJlaHa MOTEPHLIOMY BHACIIAOK
KPUMIHAIBHOTO TPABOIOPYIICHHS, KOMIICHCY-
€ThCS oMy 3a paxyHOK Jlep»kaBHOTO OIOIKETY
VYkpaiHu y BWITaJKax Ta MOPSIKY, mepemdoade-
HUX 3aK0HOM. OJIHaK MOPAIOK JI0 IIbOTO Yacy He
BU3HAYCHHM, 1110 MPU3BOIUTH JIO 3aTATYBAHHS —
peanbHOrO BIAIIKOAYBAaHHS MOTEPILIOMY IIKOIH.

[TpukaaoM Mo aHaoTii MO/I0 3aXUCTY MPaB
TpOMaJsiH MOXKEMO HaBecTH aBapito Ha YopHo-
ounbcpkii AEC, 3aBnsku sikidk Oy TpHAHSTI
PI3HOTO POy HOPMATHBHI aKTH TI0 BIJIHOBJICHHIO
NOpPYIICHUX TIPaB Ta iHTepeciB moaeil. Ha mymky
KOJIEKTUBY aBTOPIB MoHOrpadii, siKi BBaXKaIOTh,
mo npuiiHaTuii 3akoH Ykpainu «IIpo craryc
1 COIIAJIbHUI 3aXUCT TPOMAJISTH, SIKI ITOCTPaKIAIH
BHaCITiIOK YopHOOMITBCEKOT KaTtacTpodm» BiTHO-
CUTHCS JI0 KOMIUIEKCHOTO MIXKI'ally3eBOro HopMa-
TUBHO-TIPABOBOTO aKTy, a TIOOJIAHHS HACIIJIKIB
YopHOOMIBbCHKOT KaTacTpoH — K OJUH 3 HAIpsi-
MiB 3aKOHO[aBYO]1 JisUTbHOCTI IapaMeHTy'®.

VY 3B’s13Ky 13 uum, migrpumyemo I. 1. Tara-
PUHOBa, KWW Yy YHCICHHUX CBOIX HAayKOBUX
nyOJTiKaIisiX JOBOAUTh Ha HEOOXiTHOCTI CTBO-
peHHS creniaabHOTO (GOHAY, MISITBHICTH SKOTO
noysirana O y KommeHcarii Ti€l mKoau, sika
Oyna 3aBAaHa NPOTUIIPABHUM KPUMiHAIbHUMH
missHHEAM .

BucHoBknu

TakuM YMHOM, HEOOXITHO TPUNHATH BiJI-
MOBITHUI 3aKOH TPO BiJIIKOTYBAaHHS IIKOIH

18 TIpaBoBi mpoGeMu mogonanHs Haciakis YopHo-
ounbcpkoi katacTpopu: MoHorpadis / B. ®@. Onpumniko,
O. K. Hamsicenko, C. M. Paryminuii Ta iH.; 3a 3ar. pei.
B. ®. Onpumxa. Kuis: KHEY, 2015. C.17.

19 Tarapun 1. 1. BigumkoayBaHHs 3amoaisHOT 3110~
YUHOM IIKOJAM Y KPUMIHAJIBHOMY Ipolueci : €Bpornei-
CBbKi CTaHAApTH 1 IpaBOTBOpYA MpakTHKa Ykpainu. Hay-
KOBHM BICHUK JIbBIBCHKOTO JE€P>KaBHOTO YHIBEPCHUTETY
BHyTpimHixX cnpaB. Cepis ropuanuna. Bumyck 2(2).
JIeBiB : JIB/IYBC, 2012. C. 369.
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Petruk Olga

3a paxyHok JlepskaBHoro OromkeTy YKpaiHu Ta
BKazaTu nocunanHsa Ha Hboro y KIIK Ykpainu
ta LIK Ykpainu.

BpaxoByroun €Bpomneicbki CTaHIapTH IO
BI/IIIKOJTYBaHHIO IIKOAHM, Oylu po3poOieHi Ta
nonani 1o BepxoBHoi Pamm Ykpainu peximbka
3aKOHOTPOCKTIB, AKi TependavyaroTh: OpraH i3

Compensation for damage from a criminal offense...

yciMa MpUTaMaHHUMH FOPHIUYHIA 0c00i O3Ha-
KaMH; JpKepeno (iHaHCYyBaHHS; TOPSAOK Ta
YMOBH BiJIIKOIYBaHHS; OpraH KoHTpomio. He
JMBJSIYUCH HA T€, L0 PO3IVIS Ta MPUUAHSTTS
JAHUX 3aKOHOIPOEKTIB HE JOCAT JIOTIYHOTO
3aBEpIICHHS, MAa€EMO HAMII0 Ha IX NPUHHATTS
y HalKOPOTIIUI TEPMiH.
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On some features of the implementation of the squeeze-out procedure according
to the Law of Ukraine

Polosenko Kseniia
postgraduate student
Taras Shevchenko National University of Kyiv, Ukraine

In Ukraine corporate law is being reformed, it is filled with new institutions, including
squeeze-out (compulsory sale of shares - the right of the majority shareholder or group of
shareholders owning at least 95 percent of shares of the company to compulsory acquire the shares
of other shareholders). According to the Law of Ukraine «On amendments to Certain Legislative
Acts of Ukraine to Increase The Level of Corporate Governance in Joint Stock Companies» of
23 March 2017 Ne 1983-VIII the establishment of squeeze-out is due to the adaptation of national
legislation to the legislation of the European Union (Directive 2004/25/EU on takeover bids).

Despite the controversial nature of this procedure — termination if ownership rights on shares,
it has gained international recognition and is used in many countries. This article defines the
essence of «squeeze-out» mechanism, its conditions which are defined in Article 65-2 of the
Law of Ukraine «On Joint Stock Companies» and specific features of realisation. The goals of
its implementation and the subsequent consequences for the minority are also analyzed. A law of
Ukraine establishes the majority principle, that is to say, the priority of the right of entrepreneurial
activity of the majority shareholder over the right of the minority. The similarity of the squeeze-
out mechanism with such processes as expropriation and termination of ownership rights of a
share of the communal property is analyzed. The article reveals the problem issues to determining
the value of shares, as well as the current protection of the rights of minority shareholders. Non-
judicial tools for resolving a conflict between squeeze-out participants, such as the charter of a
private company and a corporate agreement, as well as their benefits, have been identified. Ways
to address minority challenging situations by introducing several alternative stock valuations, as
well as supplementing the National Securities and Stock Market Commission's to halt squeeze-out
process, which will provide additional safeguards to protect minority rights have been proposed.

IIpo nesiki oco0uBOCTI peasizanii mpoueaypu «squeeze-out)
BiIMOBIAHO 10 YKPATHCHKOI0 3aKOHOIABCTBA

Ilonocenxo Kcenin Bacuniena
acnipanmia
Kuiscvkozo nayionanvnozo ynieepcumemy imeni Tapaca [llesuenxa, Yxpaina

Beryn ITpo e 30KpeMa CBITYUTh HASIBHICTh IPOLELYPH

«squeeze-out», sika (PAKTUUYHO OTOTOKHIOETHCS

Cdepa xopriopaTUBHUI BIJHOCHH Ta 00y 3 Y3aKOHEHHUM BHUTICHEHHSIM MIHOPUTApHUX
[IHHUX TIalepiB € JOCTaTHbO CIEMU(pIYHAMHU.  aKIIOHEPIB, aJKe BOHU M030aBIISAIOTHCS MPaB Ha
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akii 6e3 cBoei 3ronu. Sk CBIIYUTH 3aKOPJOHHA
MpaKTHKa, i1 3aCTOCYBaHHsS OOIPYHTOBYIOTHCS
METOI0 BJIOCKOHAJICHHSI KOPIIOPATUBHOTO YIIPaB-
JTIHHA, OI0 SIBHO BUJHO Ha TPUKJIANI CKIAJHO
CTPYKTypoBaHUX KommaHiil. [Ipore, 3 mo3umii
MIHOpHUTApis HaBPS YU TaKy MPOIEAYPY MOKHA
BBAXXAaTH CIIPaBeUINBOIO. TOX, JaHa mpooieMa-
THKa € OOTOBOPIOBAHOIO B IMPABOBIM CIIJIBHOTI
JIOHWHI.

AHaJi3 TEOPETUIHUX Ta MPAKTUYHHUX ACTICK-
TiB peaiizalii mpouexypu 000B’SI3KOBOTO IPO-
Maxy akiii B Ykpaini 3aiicannu: FO. AxmatoBa,
JI. Benkin, K. JIpo6si3zko, O. Iuenko, B. IroHin,
O. Komnoroiina, O. Kocrpuns, B. JlaBpunoBuy,
M. Jli6anoB, O. Manenko, O. Ilocukamiox,
. Cunopenko, A. IlImaros Ta iH.

MeTo10 €TATTi € JOCHIKEHHS MOJO0XEHb
3akony Ykpaiau «IIpo akiioHepHi ToBapuCTBa»
(mami — 3akoH), MO PErIaMEHTYIOTh 3aralibHi
IpaBUjIa 31MCHEHHS MPOLEAYpPU «squeeze-outy
Ha MpeaMeT TOTPUMaHHS OanaHCy MK iHTepe-
caMH Ta TpaBaMH ii YJaCHUKIB, a TaKOX HasB-
HOCTI IHCTPYMEHTIB, IKI MOXKYTb CIIPUATH YHUK-
HEHHIO TIOCTIHHOTO KOH(IIIKTY MDK TIpaBaMu
BJIACHOCTI Ma)KOPHUTApisl Ta MIHOPHUTAPIS ITiJ] Yac
TaKOi MPOLEAYPH [T BU3HAYCHHS HAIIPSIMY BJIO-
CKOHAJIEHHS 11 MPaBOBOTO PETYIFOBAHHS.

Buxiax ocHOBHOrO Mmarepiany

B xopmopatuBHOMY TpaBi i€ NPUHIUI
OUTBIIOCTI, IO O3HAYa€ 3aJEKHICTh 00CATY
mpaB BiJ 00CATY BKJIAJEHUX IHBECTHIIN. Bin-
TaK CKBi3-ayT BHCTYIIA€ IHCTPYMEHTOM 3aXHCTY
IIPaB BEJIMKUX 1HBECTOPIB, B TOMY YMCII IpaBa
Ha e(eKTUBHE BEJEHHS EKOHOMIYHOI Misiiihb-
[sixom

HoCTi.! CKOHLIEHTPYBAaHHS  BCHOTO

' Iur.3a Ironin B., [IImatoB A. CkBi3z-ayT, 110
BUCTOSB y cymax. FOpuauuna razera online. 2018.
URL: https://yur-gazeta.com/publications/practice/
inshe/skvizaut-shcho-vistoyav-u-sudah.html (mara
3BepHeHHs: 29.05.2022).
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KOPIIOPAaTUBHOTO KOHTPOJIIO Y Ma)KOpUTapis
MOXIIUBO CIIPOCTUTH KOPIIOPATUBHY pOOOTY,
3a0e3neunT cTaliabHe (YHKIIOHYBAaHHS Ta
PO3BUTOK KOMIIaHii, 00 3’ IBISETHCS MOKITHBICTh
THY4YKOl peoprasizaiii’, 3HHKAa€ HEOOXiIHICTh
JOTPUMAHHS JIOJaTKOBUX BHMOI, SKi BCTAQHOB-
JeHi cT. 68 3akoHy Hpu 000B’S3KOBOMY BUKYII
Akl akKLiOHEPHUM TOBapUCTBOM Ha BHUMOTY
aKI[IOHEpiB, Ta PU3UK KOPIOPATUBHUX Ta CYJIO-
BUX CIOpIB®, B TOMY YHCIIi Hepeasi3allii pilieHb
3araJibHUX 300piB TOBapUCTBa abo iX 3aTPUMKH,
0 MOKE BiAOyTHCS TIPH 3JI0BKMBAaHHI MIHO-
pUTApHUM aKI[IOHEPOM IPaBOM Ha IX CyHIOBE
ockapkeHHs* 1 T.i. IIpu oMy 000B’s3KOBOIO
YMOBOIO CKBI3-ayTy € TMOTIEPEIHE Ta TIOBHE BIJI-
IIKOyBaHHSI MIHOPHTApHUM aKIliOHEpaM cCIipa-
BEJIMBOT BAPTOCTI TXHIX aKI[iil.

Ak Bkazye K. JIpo06si3ko, mpoBeeHHs Mpo-
HEeypu «squeeze-out» 3 MepIoro MOy Mae
IUTIOCH /ISl YYAaCHUKIB aKLIOHEPHOTO TOBApH-
CTBa, OJJHAK JIMINE JUII Ma)KOPUTApHUX.’ AJKe
BOHa Iiependayae I1103acyl0BE€ IPUIIMHEHHS
IpaBa BJIACHOCTI MIHOPUTApHUX aKI[IOHEPIB Ha
aKIlii, 10 CBIIYWTh BHW3HAHUN 3aKOHOM IIpio-
pUTET MpaBa Ha MiANPUEMHHUIBKY [iSUIbHICTH
Ma)KOPUTAPHOTO aKI[iOHEpa HaJ MPaBOM MiHO-
putapHoro. Xoua B 1. 2.16 IloctanoBu «IIpo
JesIKi TUTaHHS MPAKTUKH BUPIIISHHS CIOPIB, 110
BUHHUKAIOTh 3 KOPHOPATUBHUX IMPABOBITHOCHH
Bixm 25.02.2016 Ne 4 Bummuii rocnomapChbKuid
cynl VYKpaiHM HaroJomryBaB Ha 3axHCTi TpaB
Ta IHTEpecCiB aKIlioHepa, HE3aJleKHO BiJ TOro
HACKIUJIbKM HE3HAYHOIO € HOT0 9YacTKa, a OTXKe

2 Tak camo.

> HWpuenko O. Ilpomemypa «squeeze-outy: B

gyem cyTb?: Omor. URL: https://pareto.com.ua/blog/
procedura-squeeze-out-v-chem-sut/ (nara 3BepHEHHS:
29.05.2022).

4 Tlut. 3a Ironin B., [IImaros A. Bkas. mparis.

> Jlpo6sizko K. Squeeze-out. Bytu um He Oytu?
Opunnyna razera online. 2020. Ne 5(711). URL:
https://yur-gazeta.com/dumka-eksperta/squeezeout-
buti-chi-ne-buti.html (nara 3Bepuenus: 29.05.2022).
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1 MIHOpUTApHOTO TPU Maibke HOTO HYIHOBOMY
E€KOHOMIYHOMY €(eKTi JUIsl aKliOHEpHOrO TOBa-
pucrpa.®

Cama CyTHICTHP IIbOTO MEXaHI3My YacTO
MOPIBHIOETHCA 3 €KCHPOMpialli€to, K MPUMYCO-
BHMM BHJTYUEHHSIM MaliHa B CyCIIJIbHUX IHTEpecax
3 3yCTPIYHOIO KOMITCHCAITIEI0, OHAK CKBi3-ayT
TaKUM He €, 00 TyT BIJICYTHIH myOiiuHO-BIaj-
HUW YWHHHK, B TOM JK€ dYac, 3aCTOCOBHOIO JIO
JAHO1 TIPOIIEYPH € BUMOTA CYCIUTBHO THTEpECYy.
CTOCOBHO OCTaHHBOI BUMOTH 3apy0i’kHa CyJ10Ba
TIO3HUIIIS CITBMAJAE 3 YKPATHCHKOIO TIPH OOTpyH-
TyYBaHHI 3aKOHHOCTI JaHOI TPOIEIypH, IO
CyCHUIbHUHM e(eKT BiJl MPOBEACHHS CKBi3-ayTy
Ma€ O0OyMOBITIOBATUCS KOHKPETHOIO NMPHYHHOIO
Horo peaiizanii.’” BpaxoByrouu 3acTocyBaHH:I
IaHoi MpONeNypH B INPHBAaTHO-NIPABOBUX BiJl-
HOCHHAX, aHAJIOTIYHUMH 32 PE3YIIbTaTOM € IPHU-
MUHEHHS TIpaBa BIACHOCTI OCOOM Ha YaCTKy
B CIIUIBHOMY MaifHi, SIKIIIO BOHA € HE3HAYHOIO Ta
He Moke OyTH BHJIIJIEHA B HATYpi, 10 mepeada-
yeHo c1.365 IluBinbHOro Komaekcy Ykpainu.® Ile
CBIAYUTH IO T€, 110 TaKa MOAEIb MPUITUHEHHS
MpaBa BIACHOCTI, SIKY MICTUTh CKBi3-ayT, € JIOITy-
CTHMOIO.

3 omiAay Ha TOJNOXKEHHS 3akoHYy JaHUN
IHCTPYMEHT € 3aBepIIAIbHOI0 CTaJI€I0 TPO-
[eCy TMOIIMHAHHSA BIACHUKOM JIOMIHYIOYOTO

¢ Ilpo meski NHTAHHS TNPAKTHKHA BUPIIICHHS

CHIOpiB, MO BHHUKAIOTh 3 KOPIOPATUBHHUX BiJHO-
cun: IlocranoBa Ilmenymy Bwumoro rocmogap-
cpkoro cyny Ykpaimm Binm 25.02.2016 Ne 4. URL.
https://zakon.rada.gov.ua/laws/show/
v0004600-16#Text (nata 3BepHeHHS: 29.05.2022).

7 Hur. 3a Ironin I, IllmaroB A. Bxka3. mparis.

8 TluBinbHHN KOmEKC YKpaiHU: 3aKOH YKpaiHu
Big 16 ciuns 2003 p. Ne 435-1V. URL: https://zakon.
rada.gov.ua/laws/show/435-15#Text (nmara 3BepHEHHS
29.05.2022).
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nakKeTy akilii koMmmasii-aapecara’, 60 3acTocy-
BaHHIO CKBi3-ayTy mepenye myOiiuHa Oe3Bif-
KJIM4YHa npono3ullis (odepra) akiioHepa, sSIKUMA
HaOyB KOHTPOJIbHUM MaKeT (3HAYHUM KOHTPOJIb-
HUH MMakKeT) aKiiil JOOPOBUILHO MPOAATH HOMY
aKIii 1HIIUMH aKI[IOHepaMH, 110 BCTAHOBJICHO
CT.CT. 65, 65-1 3akony (mandatory bid). '° Takum
ynHOM, Ha TyMKy O. ITocukamioka, squeeze-out
JIa€ MOYKJTUBICTh YCYHYTH JUCOATaHC MK HETIPO-
MOPIIITHOIO BapTICTIO TPUBAIOYOTO 3aXUCTY MIPaB
HE3HAYHOI KUIBKOCTI MIHOPUTAPHHUX AKIIOHEPiB
(xoua 1x Moxke OyTH AECATKH THUCSY, X04a CyMap-
HUI 00CST aKIiil cKiagaTuMe 5 1 MEHIIe Bijco-
TKIB aKIliif) Ta BUTpaTaMH 1 pU3HKaMH, sIKi Hece
Ma)KOPUTApHHIA aKiioHep. '!

VY 3B’S3Ky 3 THM, III0O MEXaHI3M «squeeze-
outy He € BJIACHUM HAaIPALIOBaHHAM YKpaiHH,
a € pe3yJbTaToM TrapMOHI3aIlli 3aKOHOJaBCTBA
VKkpaiHu 3 €BpPONEHCHKAM 3aKOHOJABCTBOM
(Jdupextusa 2004/25/€C €ppomneiicbkoro Ilap-
namenTy Ta Pamm Big 21.04.2004 p. mromo mpo-
MO3HIIN MPO MOTIMHAHHA B MEXaX BUKOHAHHS

® Axwmarosa 0. Bmposamkenus Squeeze-out B
Vkpaini: crtaH crpaB : MaTtepianu npe3errarii. 2018.
URL: https://Ict.ua/content/uploads/2018/07/LCF _
SQUEEZE-OUT REPORT-June-2018.pdf. (zata 3Bep-
HeHHst 29.05.2022).

1 TIpo akrionepHi TOBapucTBa: 3akoH Ykpa-
imm Bim 17 Bepecus 2008 poky. Ne 514-VI. URL:
https://zakon.rada.gov.ua/laws/show/514-17#Text
(mara 3BepHeHHs 29.05.2022).

' Tlocukamok O. O. MexaHi3M IPUMYCOBOTO
MpoAaxy akmii squeeze-out: poceinm €C Ta mepcriek-
THBM BIPOBAKEHHS B 3aKOHOJABCTBO YKpaiHu. IIpo-
Onmemu MoJepHi3alii MPHUBATHOrO MpaBa B YyMOBax
eBpoiHTerpamii : 30ipHUK HAayKOBUX TIpamb / 3a 3ar
pen. 0. B. binoycosa. Xwmenbuunpkuit: H/I npu-
BaTHOTO TIpaBa 1 MiJMPUEMHUIITBA IMEHI aKaJeMika
@. I'. bypuaka HAIIpH VYkpainu, XMenbHUIBKUH yHi-
BEpCUTET yNpasiiHHs Ta pasa, 2015. C. 94-102. URL:
https://www.researchgate.net/publication/308936655
MEHANIZM PRIMUSOVOGO PRODAZU
AKCIJ SQUEEZE-OUT _DOSVID ES
TA PERSPEKTIVI VPROVADZENNA V
ZAKONODAVSTVO UKRAINI (nara 3BepHEHHS:
29.05.2022).
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VYronu mpo acoriaiito Mk YkpaiHoto Ta €Bpo-
neiicbkum Coro3oM ), peasnizauis Woro B Ykpa-
il Mae meBHI ocoOnmuBocTi. [Ipote, sk 3ayBa-
xkye O. IBaHYeHKO, Ui BBEICHHS CKBi3-ayTy
B YKpalHCbKE 3aKOHOJABCTBO OyiaM 1 BIAcHI
MepeayMOBU. YKpaiHCHKHN (DOHIOBUN PHUHOK
YTBOPUBCS BHACTIIOK MacoBOI IpHBaTH3aIii
B 90-Xx pokax JepXaBHMX MiANPUEMCTB. Tak,
BEJIMKAa KUTHKICTh TPAIliBHUKIB CTald BJIaCHH-
KaMU aKIlii IpOMHUCIIOBUX MianpuemMcTs.'? | Bpa-
XOBYIOUH, 1110 HE BC1 3 HUX NPUHMAIOTh aKTUBHY
y4acTh B IISUTBHOCTI TOBAPUCTBA («CILISY1 aKIli-
OHEpH»), CKBi3-ayT, a OT)KE 1 IPOIIOBA KOMITEHCA-
LIl MOXKYTb CTaTH JUI HUX IPUEMHUM OOHYCOM.
AJle TYT TaKOXX CyMHIBHUM € NTUTaHHS, YA OJHO-
3HAYHO JIJIs1 MIHOPHUTAPIs € BUT1THUM OTPUMAHHS
TaKOi KOMIIEHCAIlil BapTOCTI aKIliif 3aMiCTh ofiep-
YKaHHS PETYJSIPHUX AUBiAEHIB. [laHy cuTyartito
anamizyBaB O. [locukairok, 1 HA3MBAETHCSI BOHA
«(ppipaiigepcTBo»
Talll MaKOpUTApisi), TOOTO MIHOpUTApIH yTpH-

(mapa3uTyBaHHS Ha Karli-

MYIOYHChH BiJl IPOJAXy HAJICKHUX HOMY aKIlii,
pPO3paxoBy€ Ha PO3BUTOK KOMIIAHIi 32 paxyHOK
IHBECTHIII Ma)KOPUTAPHOTO aKI[IOHEpa, 3pelll-
TOO 1 Ha 301IbIICHHS PO3MIPY JAMBIACH B,
OCHOBHMMH yMOBaMH, IO BHUCYBaIOTHCA
CT.65-2 3akoHy IS MOXKJIMBOCTI TPOBEICHHS
MPUMYCOBOTO TPOJAXy akmii €: 1) HaOyTTs
0c00010 (0cob6amu, 1110 AiIOTh CIIIBHO) TOMIHY-
FOYOTO KOHTPOJIBHOTO TAKETy akilii (y po3mipi
95 1 Gunplie akmiii aKIiOHEPHOTO TOBApPUCTBA);
2) 3amy4deHHs Cy0’ €KTa OI[IHOYHOI AisNTIBHOCTI Ta
3aTBEP/UKCHHST HAIVISZIOBOIO Pajioro (abo BHKO-
HAaBYMM OPTraHOM aKIIOHEPHOTO TOBAPHCTBA,
SIKIIIO YTBOPEHHS HATISAIO0BOI paju He mependa-
YEHO) PUHKOBO1 BAPTOCTI aKI[iH /IS TOIAITBIIIOTO
BU3HAUEHHS LIHU NPHUIOAaHHS; 3) HAJICHIAHHS
myOmiuHO1 Oe3BIAKIMYHOI BUMOTH TOBapUCTBY;
4) omutara akiii, 1o TpUAOaBAIOTLCS, UYepes3

12 guenko O. Bkas. mparis.

B Tocukamok O. O. Bkas. nparis.
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paxyHOK YMOBHOTO 30epiranus (eckpoy), OeHe-
¢iiapamMu sIKOro € MiHOPUTapHi akiioHepu (ix
CIAJIKOEMII, MPABOHACTYITHUKHU, 200 1HII 0COOH,
SIKi MalOTh MPABO HA OTPUMAHHSI KOLITIB).'*
[TepmiuM MOMEHTOM, SIKUH 00EPTAETHCS IS
MIHOpHUTapisi TpoOJIeMOr0, € IiHAa TpPHIA0aHHS
akiid, 00 HarIsIOBa pajga TOBAPHCTBA, SKa
3aTBEP/IXKYE€ PHUHKOBY BapTICTh aKIli, CKiaja-
€ThCS 3 TIPEICTABHUKIB MaKOPUTAPIsl, OCTAHHIN
JKe 3aIIKaBIICHUH Yy 3aHIDKEHHI I[IHU aKIiid JyIs
000B’A3KOBOTO MPOJIAXKY, 110 CTBOPIOE PU3HUKH
JUIsT MIHOpPHTApHHX akiioHepiB. Jlo Toro x
JOCIIJDKYIOYHM CIIPAaBU 3a JIAHOK KAaTeropi€ero
cnopiB, O. Konoroiiga Ta O. Manenko midnum
BHUCHOBKY TIPO MAaCOBHH XapakKTep TaKWUX TOpY-
mieHb. > BpaxoByrouu, 1110 MiHOpUTApiii M030aB-
JSEThCSI TIpaBa BIACHOCTI 0e3 CBOET 3romu Ha
e, a TAKOXK 3BAKAIOYM HA HABEJICHY CHUTYAIIIfO,
MIHOPHTapiil € EKOHOMIYHO CIIAOKOI0 CTOPOHOIO,
110 OoTpeOye MOCUIIEHOTO MOTOYHOTO KOHTPOJIIO
3 OOKy JIepKaBH 3a MPOIEIyPOr0 «squeeze-outy.
Takox, Oepyun 10 yBarm MOJOKEHHS
JlupekTuBH Mpo MOTIUHAHHS, CKBI3-ayT B YKpa-
THI BUXOIMTH 3a MEXI MIHIMaJILHUX BHMOT, SKI
HUMH CTaBIATHCS. OKpiM TOTO, 1110 YKpaiHa CKo-
pHucTalach IPaBOM Ha BCTAHOBIICHHS YKOPCTKi-
IIUX JIOMATKOBHUX YMOB, HDXK Ti, IO MICTATHCA
B JIupeKTuBi i 301JILIICHO MOPIT PO3MIPY MAKETY
aKIliid, 110 Ja€ MpaBO HAa MPHUMYCOBHH BHKYII
aKIii y MiHOpUTapHUX akiioHepiB 3 90 m0
95 BiJICOTKIB aKIliif, TAKOXX PO3MIMPEHO MOXKIIH-
BICTh BUKOPHUCTAHHS CKBI3-ayTy Ma)KOPHTapieM
B YCIX aKI[IOHEPHUX TOBAPUCTBAX, B TOMY YHCIIi
MPUBATHUX, IIOAO0 SIKUX HEMae OOOB’S3KOBOI
BUMOTH a0M iX akuii 3HaXOAWIUCh B 00Iry Ha

14 TIpo akmioHepHi TOBAPUCTBA.
15 Konoroiiga O. Manenko O. IIpaBoBi acnexkru
OLIIHKM PHUHKOBOT BapTOCTI akUid y mpouexypax

squeeze-out Ta sell-out. IIpaBo VYkpainu. 2019. Ne 8.
C. 169-172.
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peryiboBaHOMY PHHKY.'® Binrak, BpaxoByrouu
HU3BKUI PIBEHb PO3BUTKY (DOHIOBOTO PHUHKY,
HEMOXXITUBUM CTa€ 3aCTOCYBaHHS BiTHOCHO
HAJIIHOTO CroCcO0y BHU3HAYCHHS PUHKOBOI Bap-
TOCTI aKLiH, K cepeaHiil Kypc 3a pe3yabraTaMu
TOPTiB TaKWX I[IHHUX TarepiB Ha BiMOBITHOMY
OpraHi3oBaHOMY PUHKY Kamitany'’, mepenbave-
HOTO CT. 8 3aKOHY, 110 MOPOIXKY€E OMHUCAHY BUIIIEC
CUTYaIli€l0 3 BU3HAYCHHSIM PHUHKOBOI BapTOCTI
aKIii cy0’ekToM OIiHOUHOI AistmbHOCTI. [lo TOTO
* cam BepxoBuuii Cy/ BU3HaB HECTIPABEIIUBOIO
BIJITHOCHO MIHOPHUTApPIs MOXJIUBICTh OJHOCHOTO
ICHYBaHHSI 3aCTOCOBHUX BapiaHTIB BU3HAYCHHS
I[IHM aKI[ii, BHACTIAOK YOT0 iX BapTICTh MOXE
CYTTEBO BiIPI3HATHCE.!® A 11¢ He MOXe rapaHTy-
BaTH OTPUMAaHHS TIOBHOI KOMITEHCAIli BUMYyIIIe-
HOMY TIPOJIABIIIO.

[ToBepraroumch 10 TUTAHHSA TOTOYHOTO
KOHTPOJIIO, HEOOX1THO 3a3HAYUTH, 110 TPOOIIeM-
HUM JIJIs1 MIHOPUTAPisl 3aJIUIIAETHCS 3aXUCT HOTO
NpaB TpU TOPYIIEHHI TPOIEIYPH «squeeze-
outy. M. JlibanoB 3a3Hauac, mo HamioHaabHa
KOMicisi 3 IIHHHMX TamnepiB Ta (OHIOBOTO
punky (HKUII®P) mae moBHOBa)keHHsI TIepeBi-
pATH JIOTPUMAHHS TPOIEIYPH «Squeeze-outy,
30KpeMa 1 MPaBWIbHICTh BU3HAUEHHsS CIOCOOY
OIIIHKM BapTOCTI aKIlii Ta HAKJIaJAaTH CAHKIIIH 3a

16 TIoyHBIA TEKCT MOCTAHOBICHHS O CKBH3-ayTe:
Bornpmas manara mopydusia mpoBepUTE CIPABEIITUBOCTD
neHbl BeIkyna. Opunnyeckas mpakxtuka. 2020. URL:
https://pravo.ua/polnyj-tekst-postanovlenija-o-skviz-
aute-bolshaja-palata-poruchila-proverit-spravedlivost-
ceny-vykupa/ (nara 3BepHeHHs 29.05.2022).

17 Koctpruna A. Kak HakoHEI pacCTaBUTh TOUKU
HaJ «i» B UCTOPHH CO CKBHM3-ayToM B YkpauHe? Hosoe
Bpems. 2021. URL: https://biz.nv.ua/experts/skviz-
aut-vykup-akciy-minoritariev-kak-reshit-konflikty-i-

zakrepit-reshenie-yuridicheski-50147881.html  (mata
3BepHeHHs 29.05.2022).
8 TlocranoBa Benmkoi ITamatu  Bepxos-

Horo cyny Bin 24 nuctomaza 2020 poky y cmopasi
Ne 908/137/18. URL: https://verdictum.ligazakon.net/
document/93336732 (mara 3BepHeHHs: 29.05.2022).
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NPABOMOPYILICHHS HAa PUHKY LIHHUX marepis.'”
[Tpote 1ie He 3a0e3neuye peaabHU 3aXUCT MPaB
MIHOpPUTAPHHUX aKI1IOHEPiB, TaK sIK 3BEPHEHHS 10
HKUII®P e 3ynuHse npouenypu Ta HE Hagae
MOXJIUBICTh BU3HATU MyOJiuHy O€3BIIKINYHY
BUMOTY HeJiiicHO0.”’ B iHIIHX e aepikaBax
(manpukiag, Ascrpainis®!, Jlutea*?) mependa-
YeHa MOXKJIMBICTH 3YMUHEHHS MPOLEAYpPH, LIO
€ JIOJAaTKOBOIO TapaHTIEI0 JOJACpKaHHS IIpaB
MiHOpHTapis. Ha nmaHwii MOMEHT, akIiioHep,
B SKOTO aKIlii BUKYIIOBYIOTbCS B IPUMYCOBOMY
HOPSIKY, MOXKE PO3PAaxXOBYBATH JIMIIE Ha CyJIO-
BUH 3aXUCT Miciasa (GaKTHUHOI BTPATH BIACHOCTI
Ha HOro axii, o TSATHE 3a cO00I0 TaKOX J0/aT-
KOBi BUTpaTH. >

BpaxoByroun mpoOiemMHi s MiHOpUTApis
MOMEHTH, SIKI MOXXYTh BUHUKHYTH 3 ypaxyBaH-
HSIM YKpPaiHCBKOTO 3aKOHOJABCTBA, CIPOCTUTH
nepedir mpouexypyu MOXKHa JBOMa CIIOCOOAMH.
ITo-nepiue, B cT. 65-5 3aK0HY 103BOJIEHO CTary-
TOM TPUBATHOTO aKIIOHEPHOTO TOBapUCTBA NPU
Horo cTBOpeHHI a00 NUIIXOM BHECCHHSI 3MiH
70 HBOTO Yepe3 pillleHHs 3arajJbHUX 300piB,
SKIII0 BOHO MPUUHATE OLIBII SIK 95 BijcOTKaMu
TOJIOCIB aKIIOHEPIB BiJ IX 3arajbHOI KUTBKOCTI,
HiIKOperyBaTu Mpouenypy «squeeze-outy abo
HaBiTh BIAMOBUTHUCH BiJ Hel B3arami. [lo-gpyre,

19 Cupopenxo JI. Sell-out/squeeze-out: Bix Teo-
pii mo mpaxrtuku. HOpuanyna razera online. 2018.
URL: https://yur-gazeta.com/publications/events/
selloutsqueezeout-vid-teoriyi-do-praktiki.html  (mara
3BepHeHHs 29.05.2022).

20 Komoroiiaa O., Manenko O. Bka3. niparst. C. 167.

2 Tronin B., IlImaroB A. CkBi3-ayT: B HOIIyKax
cnpaBeanuBocti. FOpuauuna taszera online. 2019.
Ne 8(662). URL: https://yur-gazeta.com/publications/
practice/korporativne-pravo-ma/cina-skvizautu-
v-poshukah-spravedlivosti.html  (7ara  3BepHEHHS
29.05.2022).

22 Kosoroitna O., Manenko O. Bkas npars. C. 170.

2 [Mur. 3a Benkin JI. VkpalHChbKHil CKBi3-ayT po3-
rpommiy BieHT. Stockworld. 2020. URL: https:/www.
stockworld.com.ua/ru/column/ukrayins-kii-skviz-aut-
rozghromili-vshchient (nara 3Beprenns 29.05.2022).
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KOPUCHUM 1HCTPYMEHTOM MOXKE CTaTH KOPIIO-
paTUBHHIA OTOBip, 3aCTOCYBaHHS SKOTO TEPEeI-
Gadeno y cr. 26-1 3axony. Moro mpemmerom
MOXe OyTH peaiizaiis NMpaB Ha akiii Ta Mpas
3a aKIisiMH, B TOMY YHCIi MO)XHA BU3HAYUTH
croci0, y sSIKHMii peali3y€eThes MpaBo Ha 000B’S13-
KOBUH TIpoaak, a00 3000B’s3aHHS yTPUMATUCS
BiJl ¥oro peamizallii, MOrOAUTH MPOJAXK AKIIIH
3a 3a37ajeriib BU3HAYCHOK IIHOK abo y pasi
HACTaHHS BU3HAYCHHUX OOCTAaBWH, BU3HAYHTH
MOPSAOK BCTAHOBJICHHS YMOB MPHUMYCOBOTO
MPOAAXY aKIii Ta BU3HAYUTH BUITAJKH, KOJIU
TaKe MpaBo y MaKOpUTapisi BUHUKae. >

BucnoBknu

3BHUaiiHO, HABITh HE3BAKAIOUM HA TE, IIO0
BJIACHUK aKIliii 0e3 BIacHOT BOJII BTpavae mpaBo
BJIACHOCTI Ha akuii SK IHCTPYMEHTY IJIsl iHBeC-
THIIIH, IIle HEe O3Hayae, 110 CKBI3-ayT HE MOBU-
HeH icHyBaru. [IpaBo BiacHOCTI HEe MOXe OyTH
MIEPEIKO/IOI0 /IO BHECEHHS 3MiH Y peryatOBaHHS
MIPUBATHO-NIPABOBUX BIJTHOCHH. 3arajioM TaKHi
MEXaHI13M Ma€ MPOTPECUBHHM XapaKTep 1 HaIlijIe-
HUI Ha JOCSATHEHHS MO3UTHUBHOTO CYyCIiJIBHOTO
edeKTy, IpoTe CIiAYIOYH CBITOBUM TEHJCHIIISM
115 TTPOILIeTypa TOBUHHA BiIOYBaTHUCS I HAJIEK-
HUM KOHTpPOJIEM 3 OOKY JIep>KaBH Ta 3a HasiBHO-
CT1 JOCTaTHIX TapaHTii A MiHOpUTapisd 3aXu-
CTy HOro mpaB, 4yepe3 IO yKpaiHCbKa MOJelb
CKBi3-ayTy Hapa3i 3a3Ha€ KPUTHKH.

Hocnimxenns HopM 3akoHy Ykpainu «IIpo
akKI[IOHEpHI TOBApUCTBa», SKI  PETYIIOIOThH
nepedir mporenypu «squeeze-out», MOKas3alo,
0 BOHM B JOCTaTHid Mipi He 3a0e3neuyroTh

CIpaBeNIUBUI OajaHC 1HTEPECiB Y4YaCHUKIB

2 I1Ipo akIiioHEpHi TOBAPHUCTRA.
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IpOIEeypH, & YMOBH KOMIEHCALli CTBOPIOIOTH
JUIs MIHOpUTapis Henporopuiitnuii tarap. [Ipo-
OJEMHHMMH NMUTAHHS 3aJUIIAIOTHCS BU3HAYCHHS
[iHU TPUAOAaHHS aKIid Ta MOXJIHMBICTH OCIIO-
pPUTH TpOLEAYpPY «squeeze-out» 10 MOMEHTY
BTpaTH TIpaBa BJIACHOCTI Ha akKilii, BKJIOYa-
I0Yd MOXJIHMBICTH ii 3ynuHUTH. EdexkruBHUMU
IHCTpYMEHTaMM Uil YHUKHEHHS a0o0 3BeJICHHS
JI0 MiHIMyMYy KOH(JIIKTY MK TpaBaMU BJIACHO-
CTI Ha aKImii MaXOPUTAPHUX Ta MIHOPUTAPHUX
aKI[IOHEPIB MOXYTh CTaTH CTAaTyT abo Kopropa-
TUBHHI JOTOBIpP. AJle 1€ HE BUKJIFOUYA€E HEOOX1I-
HOCTI BJIOCKOHAJICHHS TIPABOBOTO PETYIIOBAHHS
i€l MpoLeTypH HUTSIXOM:

1) meperisy BHU3HAYEHHs CIpaBeIMBOT
[[iHW, HALIPUKJIaJ, K npornonye B. JlappuHOBHY
yepe3 nepeadaueHHs ABOX HE3aJIEKHUX OLIHOK,
3aMOBHHUKOM SIKUX Oy/ie MaKOpUTAPHIN Ta pery-
JSITOp, ajie 3a paxXyHOK TaKOX MasKOpHUTapis,
3 SIKUX JUId CKBi3-ayTy Oyze 3acTocoBaHa Haid-
OibIIIa, SKINO BIAPI3HATUMETHCS HA HE3HAUHUM
BIJICOTOK, Y BHIIAJIKY K CyTT€BOI Pi3HHMIIL, TEpe-
0auuTH mepenayy pes3yJbTaTiB OLIHOK PEleH3Y-
BanHg DoHIy AepkaBHOTO MailiHa abo camope-
TYJIBHEM OpraHi3aiisM OI[iHIOBauiB;* a TaKOXK

2) nomoBHEHHS moBHOBakeHb HOIIIIDP
MOXIIMBICTIO 3yIHMHATH MpPOLENypy «squeeze-
outy P BUSBJICHHI 3JI0BKUBaHb, 1[0 CTAHE CBO-
epiTHUM (DITBTPOM 1 3HIMATHME HAaBAHTAKCHHS
3 CY/IB IO JIaHi# KaTeropii crpas.

% Jlaspunosu4 B. CkBi3-ayT B YkpaiHi: HIOAHCH Ta
HooBBezieHHs. LCF. 2020. URL: https://Icf.ua/news/
skviz-aut-v-ukrayini-nyuansi-ta-novovvedennya/ (nara
3BepHeHHs 29.05.2022).
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Administrative services in the field of construction
in the conditions of martial law in Ukraine

Turovets Yurii
D.Sc in Law, Associate Professor of the Department of Criminal Law and Procedure,
Khmelnytsky University of Management and Law named after Leonid Yuzkov, Ukraine

In the article the author points out the problems of legal regulation of administrative services
in the field of construction in martial law in Ukraine, details the state of legal regulation in this
area, emphasizes the need to accelerate the transition to possible digital services in construction.

Among other things, the author notes the importance of the concept of a service state in
Ukraine to build a proper level of market economy. The author also retrospectively analyses the
state of domestic legislation in the study area.

Considering the martial law on the territory of Ukraine, the author points to the adopted
regulations and analyses their effectiveness.

The author identifies several problems that currently occur in the provision of administrative
services in the field of construction in the limited functioning of state registers. The author points
out the lack of a systematic approach in the legal regulation of restoration, partial restoration or
unblocking of the process of providing administrative services in the field of construction, as well
as the lack of clear coordination of central government and local government on the division of
powers. administrative services in the field of construction.

The author also notes that the legal regulation of relations in the field of administrative
services in construction is developed with a delay after the actual implementation of innovations.

As a result, the author says that due to partial rather than complete opening of registers, the
inability to fully protect the process of providing administrative services in construction, the
work of construction companies and ensuring the rights of citizens to compensation for damage
to property due to hostilities remains significantly complicated.

The author states the indisputable need to systematize the processes and digitalization of all
administrative services in construction during martial law, the extent to which such processes will
be possible to preserve and protect personal data of consumers of such services and ensure digital
security in general.

AaMminicTpaTuBHi nmociayru y cdepi OyriBHUIITBA
B YMOBaX 3aMpoOBa/sKeHHS BOCHHOI'0 CTaHy B YKpaiHi

Typoseuw KOpiit Muxonaiiosuu

KAHOUOam 1opuouUyHUX HayK, 00yeHm,

doyenm xKagheopu KpUMIHAILHO20 NPABA Ma npoyecy

XmenvHuyvrozo yHieepcumemy ynpasiintsa ma npasa imeni Jleonioa FO3vko6a, Ykpaina
3acayxceHull opucm Yrpainu
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Beryn

EdextuBHe (hyHKIIOHYBaHHS KOXKHOI Jiep-
JKaBH 3aJI€KUTHh BiJ CTAOUILHOCTI E€KOHOMIKH,
a TaKOK HAJIKHOTO TPABOBOTO 3a0E3MEUCHHS
JiSUTBHOCTI OpPraHiB MyOJiYHOI BIAIM, 10 CIIpPS-
MOBaHO Ha HAJaHHA SKICHHX, CHPSIMOBAaHUX
Ha Onaromojy4ddsi TPOMAISHCBHKOTO CYyCHiIb-
CTBa aaMiHicTpaTUBHUX TOcayr. CTabimbHICTH
Takoro (hyHKIIOHYBaHHSI MoOXe OyTH YCKJIaJ-
HEHa Pi3HMMHU YUHHHKaMu. He3Bakarouu Ha Te,
o YkpaiHa IpoTSIroM OCTaHHIX POKIB aKTHBHO
nepedopmaroByBaia CBOIO AISUIBHICTD y LU PO-
BHI TIPOCTIp, MMOBHOIIIHHICTD aIMIHICTPAaTUBHUX
MIOCITYT, B TOMY 4HCIi B cepi OyaiBHHUIITBA, Oy1a
yckiagHeHa 3 2014 poky 0OMeXeHICTIO JOCTYITy
JI0 TIOCITYT Ha OKPEMHUX TEPUTOPISX YKpaiHH, 1110
TUMYacoBo Oynu okymoBaHi Pociiicbkoro ®ene-
pauieto, a 3 2019 poky - HacimigkamMu KapaH-
THHHUX OOMEXEHb Yy 3B’SI3Ky 13 MaHIEMIE€I0
COVID-19. [lononanHs TakMX NEPELIKO/ 3AaBa-
JIOCh CKJIQJHUM, aJIe peasliCTUYHUM, 110 IEMOH-
CTPYBAJIOCh PO3MIMPEHHSM Jii PeeCcTpaliiiHuX
uppoBUX pecypciB B o3HaueHiil cdepi. Onnak
0o0CTaBMHHU, 3 SKMMH 3IIITOBXHYJIAach YKpaiHa
B moromy 2022 poKy, TMOCTaBUIU JOJATKOBI
CKJIQ/IHI TUTAaHHS HE JIHIIE JJIs MEXaHi3MiB
Ha/JIaHHS aJMIHICTpaTUBHUX MOCIyr B cdepi
OyIiBHMIITBA, ajie W (YHKIIOHYBAaHHS JIEPKABU
B ninomy. [ToBHOMacmTabHa BiiiHa, SIKy pO3IIO-
yana Pociiiceka ®enepaniss npotu YkpaiHu 3
24 nrotoro 2022 poky, MpU3BeNIa 3 OJHOTO OOKY
n0 MoOuTizamii 3yCWJIb YChOTO JCPKABHOTO
MEXaHI3My 1 TPOMaJSIHCHKOTO CYCIIJIbCTBA Ha
00poThOy 13 3arapOHMKOM Ta KOHCOMiaarii, abu
JIaTH TiJHY BiZICi4 BOPOTY, ajie i 4aCTKOBO mapa-
Ji3yBaia MEXaHi3M HaJIaHHS aaMiHICTPaTUBHUX
MOCIYT, B TOMY YHCJI, B cpepi OymiBHUIITBA.

VY mepimi X TOOAMHHM TOYATKy BTOPTHEHHS
BOPOXKMX CHMJI Ha TEPUTOPIIO YKpAiHU BUIIUM
KEpIBHUIITBOM JICp)KaBH OyJ0 BXHUTO HEBIJ-
KJIQIHUX 3aXO/IiB JUIsl BPETYJIIOBaHHS IPAaBOBOTO
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MOJISt HU3KM B3a€EMOBIJHOCHH, B TOMY YHCIII
1 y 4acTHHI HaJaHHA aJIMIHICTPATUBHUX MOCIYT
y cepi OymiBHunTBa. | KO Taki 0OMEKEHHS
Oy IIJIKOM BHIIPABJAHMMHU Ta HaJCKHUMH
y TepIi Micsii BiffHH, TO Ha CHOTOMAHI, KOJIH
CTa€ OUYEBHJIHHMM TPHUBAJIMI MPOTHO3 BIHU Ha
TepuTopii YKpaiHu, MoBa i1e mpo HEOOXiTHICTh
BIJTHOBJIGHHSI JIep’KaBH, IIOBEPHEHHS EKOHO-
MIKH Ha piBEHb HAJEKHOTO (DyHKIIIOHYBaHHS,
30KpemMa, LI0J0 3a0€3MEUYEeHHs KUTIOM BHY-
TPIIHBO MEPEMIIICHUX 0Ci0, AKi MOCTpaXaaIn
BHACIIIJTIOK POCIACHKOI arpecii. ¥ 3B 53Ky 13 uuM
BUHHKAE MOTPeda TOCIIHKEHHS TAKUX ITPABOBUX
00OMeXeHb Ta HANPSIMKiB HANpPAaIIOBAHHS TaKHX
MPaBOBUX MEXaHI3MIB, 110 JTO3BOJISATH IiIHATH
piBEHb HaJaHHS aJAMIHICTPATHBHUX TOCIYT
Ha HaJe)KHUH piBeHb 3a1is (YHKLIOHYBaHHS
cthepu OynmiBHUIITBA.

OTxe, 3 OISy Ha BUKJIaJICHE, METOIO IIi€l
CTaTTi € BU3HAYEHHS MpoOJieM Ha/JaHHA aJIMiHi-
CTpPaTHBHUX MOCIYT Yy cepi OyniBHUIITBA B YMO-
BaX 3allPOBA/KCHHSI BOEHHOTO CTaHy B YKpaiHi
3 OKpECJEHHSIM WMOBIPHUX MEPCHEKTHB YHUK-
HEHHS TaKMX MpoOJIeM Ta HAJIAroKCHHS TaKoi
CHCTEMHU TIOCIIYT.

Bukiaa ocHOBHOIO MmaTtepiany

Hanexuuii noctyn A0 aaMiHICTpaTUBHUX
HOCIIYT Ma€ BUpilIaIbHE 3HAUCHHS HE JINIIE TS
CHOKMBaua TaKUX MOCIYT, @ W Ui AEpP>KaBU SIK
TaKOi, OCKUIBKHU 110 CyTi MOBHUHEH 3aCBiA4yBaTH
B3aEMHUM MPABOBHM 3B’ SI30K MIXK IIUMH Cy0’ €K-
TaMH IpaBa.

CyyacHa  cucremMa  aJAMIHICTPAaTUBHHUX
MOCIYT OYyIyeEThCS OpraHaMy ITyOJIYHOI BiIaaH
Ha KOHIEMIii CcepBiCHOI JaepkaBH, B OCHOBI
SKOI JIEXKHTH CIYXKIHHS JEp)KaBU CIIOKUBadaM
MOCHYT 1 CYCIUJIBCTBY B ITijioMy. Taka KOHIIETIIis
Mae JIi€Bl pe3yJabTaTH 3alpoBapKEHHS B Oara-
THOX KpaiHax cBiTy, 30kpema Oinmsaunaii, [Bemii,
Hinepnannax, Kanani Tomo. Crucrema HagaHHS
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aJIMIHICTPAaTHBHUX TIOCIYI B TaKHX KpaiHax
0a3yeTbcsi Ha Pe3yJIbTaTUBHOCTI, CBOEYACHOCTI,
KOMIIETEHTHOCTI, MPOQEeCiHHOCTI, 3Py4IHOCTI
i mpuBiTHOCTI'.

B Vkpaini nepexia 10 cepBICHOI aep:kaBu
posmouaro 1ie B 1998 pori B mexxax Konmemii
anMminicTpatuBHOi pedopmu’. Y CBOIO uepry,
2006 poky KaGinerom MinicTpiB VYkpainu
Oyno cxBaneHo KoHIEMIlifo po3BUTKY CHCTEMHU
HaQ/IaHHS aJMIHICTPAaTUBHUX IOCIYT OpraHaMH
BUKOHABYOI BIaH’, ¢ BKa3yBaJlOCh Ha BaXIIH-
BICTh KpUTEPIiB CEPBICHOT JAepKaBH, MPO SKi MU
3a3Havam Buie. 3rogoM Bxe y 2012 porii Oyio
npuiinaTo 3akoH Ykpainum «IIpo anminicTpa-
TUBHI TOCITyTH»*,

[I{o crocyeTbes aaMiHICTPATUBHUX MOCIYT
y OyIOiBHHUIITBI, TO K Taka Jerajizallis cepBic-
HOCTI TaKUX MOCIIYT Ta HEPEBEICHHS iX B PEXUM
U poBUX, OYMHAE CBil Bimik i3 Ykazy llpe-
3uneHta Ykpainu «IIpo meski 3axomu i3 3abes-
TEYCHHST HAJaHHS SIKICHUX ITyOJIYHUX TTOCITYT
Ne 647/2019 Bin 04.09.2019 poky’. Bkazanum

aKTOM YTBEPKEHO (DYHKIIIOHYBAaHHs CEpBICHOI

' Tumornyk B. HamanHs aaMiHICTPaTHBHHX

MOCIYyr Yy MYHIOMOAJIbHOMY cekTopi. HaBuanmbHwmii
MOCIOHUK AJISl TOCAAOBUX 0Ci0 MICIIEBOTO CaMOBPSAY-
Banns. K. : TOB «IIIIIIPUEMCTBO «BI EH Ei»,
2015.C. 4.

2 TIpo 3axomu momo0 BrpoBapKeHHst KoHmemnrii
aJMiHicTpaTUBHOI pedopmu B Ykpaini: Yka3 Ilpesu-
neHta Ykpainu Bix 22 ymanHs 1998 poky Ne 810/98.
Odiyivnuil gichux Yrpainu. 1999. Ne 21. Cr. 32.

3 TIpo cxBanenns KoHmemnitii po3BUTKY CHCTEMH
HaJaHHS aIMiHICTPaTHBHUX ITOCIYT OpPTraHAMH BHKO-
HaBdol Briaau : PosmopsypkenHs KaGinery MiHicTpiB
VYkpainu Big 15 arororo 2006 poky Ne 90-p. Oghiyitinuti
gicnux Yxpainu. 2006. Ne 7. Cr. 167

* TIpo ammiHiCTpaTHBHI TOCTYTH : 3aKkoH YKpaiHH
B 06.09.2012 poky. URL : https://zakon.rada.gov.ua/laws/
show/5203-17#Text (nata 38epHeHHS: 15.05.2022 poky).

5 TIpo meski 3axomu i3 3abe3ledyeHHs HaAaHHS
SKiCHUX myOniuHux mnocnyr @ Yka3 Ilpesupenta
VYikpainu Ne 647/2019 Big 04.09.2019 poky. URL:
https://zakon.rada.gov.ua/laws/show/647/2019#Text
(mara 3BepuenHs: 15.05.2022 poky).
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JepKaBH, CIPSIMOBAHOT Ha 3a0e3MeUeHHsI HaJIeK-
HOi peasnizauii mpaB (Gi3UUHUX Ta IOPUIUYHUX
oci0 y cdepl HamaHHA MyOIIYHUX, Y TOMY YHCIT
a/IMiHICTPAaTUBHHX, TIOCITYT, CTBOPEHHS Cy4acHO1
1HQPACTPYKTYpH, 3pYUHUX Ta JOCTYIHHUX €JIEK-
TPOHHHUX CEPBICIB IS HAIAaHHS TAKUX TOCIYT.

BaxnmuBruMu HOpMaTHBHO-TIPABOBUM aKTaMU
Takok cranu: 1) 3akon Ykpainu «lIpo BHECEHHS
3MIH JI0 JIESIKHX 3aKOHOMABYMX aKTIB IIOMO YIIO-
CKOHAJICHHSI TIOPAIKY HaJaHHA aJMiHICTpaTUB-
HUX MOCIYT y cdepi OyaiBHUITBA Ta CTBOPEHHS
€1mHO1 1ep)kaBHOI €JICKTPOHHOI CUCTEMU Y cdepi
OynmiBauireay Bix 17.10.2019 poky®, B sikomy
nependayeHo CTBOpeHHS €AuHOI ep)KaBHOI
€JIEKTPOHHOI cucTeMu y cdepi OyaiBHUIITBA, /€
CKJIQZIOBOIO € CTBOpeHHs1 Peectpy OymiBenbHOI
JISUTBHOCTI Ta ENeKTpoOHHOro KabiHeTy KOpHCTY-
Baua nociyT; 2) posnopspkeHHs Kadinery MiHi-
ctpiB Ykpainu Bix 20 tpaBus 2020 poky Ne565-p
«IIpo 3aTBep/KEHHS IJIaHy 3aXOAIB IIOJI0 CTBO-
pEHHsI Ta 3anpoBaKeHHs €IIMHOI Jep>KaBHOT
CIICKTPOHHOI CHCTeMH Yy cdepi OymiBHHUITBAY,
SKAM 3aKJIaJICHO MIATPYHTS HAJEKHOro (PyHKIIi-
OHYBaHHS €JICKTPOHHOI cucTeMu B cdepi OymiB-
HUIITBA.

BinOynack Takoxk peoprasizaiis CHUCTEMHU
opraHiB myOmi4HOi Biagu y cdepi OyaiBHHII-
tBa. Tak, 13 Oepe3ns 2020 poxy Oyno mpu-
iHsaTo mocraHoBu KabGinery MinicTpiB Ykpa-
imn «IIpo omTumizarlito opraHiB JIep>KaBHOTO

¢ Ilpo BHeceHHS 3MiH 10 JESKUX 3aKOHOJAB-
YUX aKTIB IOJO0 YJOCKOHAJICHHS MOPSAAKY HaJaHHS
aJMIHICTpaTUBHUX TOCIYr y cdepi OyaiBHMLTBA Ta
CTBOpEHHA €IOUHOI [ep:KaBHOI €JIEeKTPOHHOI CHC-
Temu y coepi OymiBHHITBa : 3akoH YKpaiHUH Bij
17.10.2019 poxy. URL : https://zakon.rada.gov.ua/laws/
show/199-20#Text (nata 3BepHeHHs : 15.05.2022 poky)

7 TIpo 3aTBep/PKEHHS IUTaHY 3aXOMiB IIOJ0 CTBO-
PEHHsI Ta 3arpoBaKeHH € IMHOT AepHKABHOI €leKTPOHHOT
cucremu y cdepi OyniBauirsa : Posnopspkenns Kaoi-
Hety MinicTpiB Ykpainu Bin 20 TpaBus 2020 poky Ne565-
p. URL : https://zakon.rada.gov.ua/laws/show/565-2020-
p#Text (nara 3BepHeHHs : 15.05.2022 poky)
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apXiTEKTYpHO-OYIiBETHHOTO KOHTPOJIIO Ta Har-
asaay»® ta «lIpo nikBigamiro [lep:xkaBHOT apxi-
TEeKTYPHO-OY/IIBeJIbHOI 1HCTEKIii YKpaiHu Ta
BHECEHHS 3MiH JI0 JIeIKuX moctaHoB KabOinery
MinictpiB YkpaiHm»’, SKUMHU 3aKJIaJCHO HU3KY
BUMOT' MO0 (OPMYBaHHS EJIEKTPOHHOI CHC-
Temu y cepi OyiBHUITBA.

3riiHO 3 TUIAHOM 3aXOIB II0J0 CTBOPEHHS
Ta 3anpoBaKEHHS C€IIUHOI IEep)KaBHOI €JIeK-
TPOHHOI CUCTeMH y cepi OyiBHUITBA, 3aTBEp-
JDKEHUM posnopsikeHHsM Kabinety MiHicTpiB
Vkpaiau Big 20 tpaBus 2020 p. Ne 565-p «IIpo
3aTBEPKEHHS IJIaHY 3aXO[iB IIOI0 CTBOPEHHS
Ta 3aMpoBaHKEHHS €1UHOT IepKABHOI eJIEKTPO-
HHOI cucTteMu y cdepi OyaiBHUITBa»'® 3aBep-
IICHHSI pOOIT 1010 CTBOPEHHS € TMHOT J1epiKaB-
HO eNIEeKTPOHHOI cUCTeMH y cepi OyniBHUIITBA
Oyno 3arutanoBano Ha 2022 pik. IIpore maemo
Ha ChOTOJHI OYEeBHUIHMIA (DAKT TOTO, IO JepKaBi
Oyae BKpail CKIAIHO MOBHICTIO 3aBEPIIUTH IIi
NPOLIECH Y TIOMEPEJHBO 3aTBEPKEHI CTPOKH.
Tomy € morpeba mpoaHasizyBaTi peajbHUI CTaH
HaQ/JaHHS aJMIHICTPAaTUBHHUX IMOCIYr y cdepi
OyIiBHHMIITBA Ha CHOTOAHI 3 YCBIIOMJICHHSIM
TOTO, IO Hapa3i € HeoOXiAHICTh X04a O B TAKOMY
00cs31 1X HagaHHS, 1[0 J03BOJHUTH MIHIMAJIBHO
3aKpUBaTH MOTPeOU CyO’ €KTIB rOCTIOAAPIOBAHHS

8 TIpo omTuMi3alliio OpraHiB IepPIKaBHOTO apXiTeK-
TYpHO-Oy/IiBEIbHOrO KOHTPOJIIO Ta HArisiay : [locraHoBa
Kabinery MinictpiB Ykpaiau Bix 13.03.2020 poxy Ne 219.
URL https://zakon.rada.gov.ua/laws/show/219-2020-
#Text (mara 3BepHeHHs : 15.05.2022 poky)

 TIpo mnikBimamito Jlep»aBHOI apXiTeKTypHO-Oy-
JIBENBHOT 1HCTIEKII1 YKpalHi Ta BHECEHHs 3MiH JIO Jesi-
knx nocraHoB Kabinery MinicTpiB Ykpainu : [ToctanoBa
Ka6Ginery Minictpis Ykpainu Bix 13.03.2020 poxy Ne 219.
URL https://zakon.rada.gov.ua/laws/show/218-2020-
m#Text (nara 3BepHenHs : 15.05.2022 poky)

1 TIpo peamizarito E€KCIEPUMEHTAIBHOIO MPO-
eKTy WIOAO 3alpoBaKEHHS Nepuoi uepru €auHOi
JIepKaBHOI eJIeKTPOHHOI cucteMu y cdepi OyniBHUI-
tBa : IloctanoBa KabGinery MinicTpiB VYkpainu Bix
01.07.2020 p. Ne 559 URL : https://zakon.rada.gov.ua/
laws/show/559-2020-ti#Text t (mata 3BepHEHHS
15.05.2022 poky)
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Ta IHIIUX CIHOXHBAYIB TAKUX TOCIYT, 3aJUIs
¢dyHKIIOHYBaHHS cepu OyaiBHULITBA, SIK TAKOi,
TICTISl 3aMpOBAHKEHHST BOEHHOTO CTaHy Ha YCIi
TepuTopii YKpaiHu.

3rinHo i3 Ykazom Ilpesunenta Ykpainu
Ne 64/2022 Big 24.02.2022 poky!'! Ta 3akoHOM
Vkpainun «IIpo 3arBepmxenHs VYkasy Ilpe-
3uneHTra Ykpainu «lIpo BBeIEeHHS BOEHHOIO
crany B Ykpai"i» Big 24 mwotoro 2022 poky
Ne 2102-IX'" Oyn0 BBEACHO BOEHHHH CTaH
B YkpaiHi. BianoBigHo 10 BKazaHMX HOpMa-
THUBHO-TIPABOBUX AaKTIiB MependavyaeTbes, M0
y 3B’A3KYy i3 BBEJCHHSIM B YKpaiHi BOEHHOTO
CTaHy TMMYacoBO, Ha Iepiox Aii MpaBOBOTrO
pPEXKUMY BOEHHOTO CTaHy, MOXXYTh OOMEKyBa-
THCSI KOHCTHUTYIIIHI MpaBa i CBOOOIN JIFOIUHH
1 rpoMajissHUHA, niependadeni ctartamu 30-34,
38, 39, 41-44, 53 Koncrurymii VYkpainwu,
a TaKOXX BBOJUTHUCS THUMYAcOBI OOMEKEHHS
npaB 1 3aKOHHUX IHTEpEeciB IOPUAMYHUX OCiO
B MeJKax Ta 00cs31, 1110 HeoOX1aH1 A1 3a0e3Ie-
YEHHS MOXKJIMBOCTI 3allPOBA/KEHHS Ta 3A1iC-
HEHHS 3aXO[iB NPABOBOT0 PEKUMY BOEHHOTO
CTaHy, AKi mepeadadyeHi YacTUHOIO TEPIIOI0
crarti 8§ 3akony VYkpainu «lIpo mnpaBoBwmii
PEKUM BOEHHOTO CTAHY».

24 mrotoro 2022 poxy Oya0 aBTOMaTHYHO
1 6e3 mpaBOBOTO OOTPYHTYBaHHS NMPU3YITHHEHO
Ha/laHHS aJMIHICTPAaTUBHHUX IOCIYr y cdepi
OymiBHUIITBA Yepe3 CAWHY JIepKaBHY €JIEKTPO-
HHY cuCTeMy OyIOiBHHUITBA (Hajli MO TEKCTy —
«€JIECCbBy») Ta 1neHTpu HagaHHS aaMiHICTpa-
TUBHHX MOCTyT (am mo texkcty — « [ {THATID»).

' Tlpo BBemeHHsS BOEHHOIO CTaHy B YKpa-
ini : VYka3 Ilpesumenta VYkpaimn Ne 64/2022
Big 24.02.2022 poky. URL : https://www.president.
gov.ua/documents/642022-41397 (mata 3BEepHEHHS:
15.05.2022 poxky).

12 TIpo 3arBepkenust Ykaszy Ilpesumenra Ykpa-
inu «IIpo BBeEHHSI BOEHHOTO CTaHy B YKpaiHi : 3aKOH
VYkpainu Big 24 mororo 2022 poky Ne 2102-1X. URL :
https://zakon.rada.gov.ua/laws/show/2102-20#Text
(nara 3BepHenHs: 15.05.2022 poky).
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3romom KaGinerom MinictpiB VYkpainu
OyJ0 TPUUHATO TOCTAHOBY «Jleski muTaHHS
peamizarmii mpaB, cBoOOX 1 3aKOHHHMX IHTEpe-
CiB (Di3MYHUX Ta FOPUIUIHHX 0CiO» Ne 165 Bix
28.02.2022 poky'’, sKOIO 3YIHHEHO CTPOKH
HaJlaHHS aIMIHICTPAaTUBHHX TMOCIYT Cy0’ €KTaMu
iX HaJaHHS Ta BHJAYa JO3BUIBHUMH OpraHaMH
JOKYMEHTIB JTO3BUIBHOTO XapakTepy Ha uyac
BOEHHOTO cTaHy B YkpaiHi. IIpore omHOYacHO
Oyno mependaueHO MOXJIMBICTh TIOHOBJICHHS
3yMUHEHUX CTPOKIB y MICAYHHHA CTPOK IiCHA
MIPUMMHEHHS Y1 CKaCyBaHHS BOEHHOTO CTaHy Ha
BIJNIOBITHIH TepuTopii YKpaiHu.

Takox okpemoro mnoctaHoBoro Kabinety
Minictpie Ykpainu Big 6 Oepezns 2022 p.
Ne 209 «/lesixi muTaHHs Aep:kaBHOI peecTpaii
B YMOBaX BOEHHOT'O CTaHy Ta BHECEHHS 3MiH J10
nocranoBu Kabinery MinicTpiB VYkpainu Bin
28 nrororo 2022 p. Ne 164»'* BcTaHOBIICHO, 1110
B YMOBAaxX BOEHHOTO CTaHy Jep>KaBHa peecTpalis
IOPUIMYHUX 0Ci0, (I3MUHUX OCIO-TTIAMPUEMIIIB
Ta TPOMAJCHKUX (OPMYBaHb, JEepXKaBHA pee-
CTpallis peYOBHX MPaB HA HEPYXOME MalHO Ta X
OOTS’KeHb MPOBOAMUTHCSA 3 YpPaxXyBaHHSAM TaKHX
0CO0JIMBOCTEH:

1) nepxaBHa peecTpalis HPOBOAUTHCS
BUKIIIOYHO JIEPKaBHUMH PEECTPATOpaMu IOpH-
OUYHAX 0Ci0, (I3UYHUX  OCIO-ITi AMPUEMIIIB,
JepKaBHUMHU PEECTpATOpaMU PEUYOBUX TpaB Ha
HEpyXOMe MaifHO Ta iX OOTsKEeHb, MOCATOBUMHU

13 JTesiki muTaHHsI peaizaiii mpas, CBOOOS i 3aKOH-
HUX IHTepeciB Qi3HUHUX Ta ropuandHuX ocid : [locra-
Hosa Kabinety MinictpiB Ykpainu Bij 28.02.2022 poky
Ne 165. URL : https://www.kmu.gov.ua/npas/deyaki-
pitannya-realizaciyi-prav-svobod-i-zakonnih-interesiv-
fizichnih-ta-yuridichnih-osib-165-28022 (mara 3Bep-
HeHHs: 15.05.2022 poky).

14 JTesiki muTaHHS AEPXkKABHOI peecTpaiii B yMO-
Bax BOEHHOTO CTaHy Ta BHECEHHS 3MiH J0 MOCTAaHOBU
Kab6inery MinictpiB Ykpainu Big 28 motoro 2022 p.
Ne 164 : TlocranoBa Kabinery MinictpiB Ykpainu Bij
6 Gepesns 2022 p. Ne 209 URL : https://zakon.rada.
gov.ua/laws/show/209-2022-n#Text (maTa 3BEpHCHHS:
15.05.2022 poky).
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ocobamu MiHicTepcTBa IOCTHIIII, HOTO TEPHUTO-
plalbHUX OpraHiB, BKJIIOUEHUMH JI0 3aTBEpIIKe-
HOTO MIiHICTEPCTBOM IOCTHUIIII TepemiKy aep-
JKaBHUX PEECTPATOPIB Ta MOCATOBUX 0Ci0, IKHM
B yYMOBaX BOEHHOTO CTaHy HAJa€ThCS OCTYII
no Jlep)kKaBHOTO pPEECTPYy PEUOBHX TIpaB Ha
HEpyXoMe MaiHO Ta/ab0 €IMHOTO AEep>KaBHOTO
peecTpy OpPUINYHHUX 0Ci0, (i3uuHUX OCciO-mif-
MIPUEMIIIB Ta TPOMACHKUX (HOPMYBaHb;

2) mocaioBi 0COOM MArOTh MPABO IPOBOIUTH
peecTpauiifHi aii moao ¢i3uYHUX 0ciO-mianpu-
€MIIIB, YCiX BHIB IOPUINYHUX OCIO Ta rpomaj-
CBKUX (OpPMYyBaHb, a TAKOXK MPUHAMATH PILICHHS
npo JAepKaBHY peecTpalilio peyoBHX NpaB Ha
HEpyXoMe MalHO Ta iX OOTSKEHb, SIKIIO Bij-
MOBITHI 0OMeXeHHsT (YMOBH) HE IependadeHo
HEPETIKOM;

3) nepkaBHa peeCTparisi MPOBOIUTHCS
HEBIJKIQJHO TICJIS OTPUMAaHHS y TIOBHOMY
00Cs131 HaJEKHUX JOKYMEHTIB Ui JIep>KaBHOI
peecTparii;

4) nepxaBHa peecTparis TPOBOTUTHCS
HE3aJIe)KHO BiJl MICIIE3HAXO)KEHHS HEPYXOMOTO
MaiiHa, MICII€3HAXOKEHHS FOPUIUYHUX 0Ci0,
Gi3uuHUX OCIO-TIAMPUEMIIIB YU TPOMAJCHKHIX
dbopMyBaHb, SKIIO BIAMOBIOHI OOMEKEHHS
(yMoBHM) He Tiepe0aueHo EPETIKOM;

5) crimara agMiHICTpaTUBHOTO 300py MOXKE
MiATBEP/DKYBATHCST  €NEKTPOHHOK  KOIII€I0
(Y TOMY YHCJIi CKPiH-KOITI€10) B1IMOBITHOTO TJIa-
TIKHOTO JJOKYMEHTA;

6) BUMOTH 3aKOHOJABCTBA MO0 HEOOXin-
HOCTI HOTapiaJbHOTO 3aCBITUYEHHS CTIPABKHOCTI
MiANUCY Ha JOKYMEHTI JUIS JIepKaBHOI pee-
cTpaiii He 3aCTOCOBYIOThCS Y pasi, KOJIU TaKun
MIJMAC BUKOHAHO y TPUCYTHOCTI JEP>KaBHOTO
peectparopa, 1mocagoBoi 0codu i3 BCTAHOBIJICH-
HSM 0COOU MiJMUCcCaHTa Ha MiACTaBl JOKYMEHTAa,
0 TOCBiuye 0coly, mependaueHoro 3akoHOM
Vkpainu «llpo €aunuii nepxaBHuil 1emorpa-
¢biuHUI peecTp Ta JOKYMEHTH, IO IiATBEp-
JDKYIOTh TPOMAJISTHCTBO YKpaiHH, TOCBITIYIOTH
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oco0y um ii cremiaqbHUN CTaTyc», SKIIO Bij-
MOBiAHI OOMexeHHsI (YMOBH) HE MependadyeHo
TIePETIKOM;

7) BUMOTH 3aKOHO/ABCTBa IOJO0 OOOB’sI3-
KOBOTO BUKOPHUCTAHHS JJIs JIep’KaBHOI peecTpa-
mii BiZIOMOCTEH peecTpiB, aBTOMATU30BAHHUX
iHpOpMaLIHHUX CHUCTEM, JaepikareneM (po3Io-
PSAIHUKOM, BOJOALUIBLEM, aJAMIHICTPATOPOM)
SKUX € JIep’KaBHI OpraHH, HE 3aCTOCOBYETHCA
y pa3i TUMYACOBOI BIACYTHOCTI JIOCTYIy TaKuX
peectpiB (cucteM). EnexTpoHHi komii JOKyMeH-
TiB (ITOBiIOMJICHb) TEXHIYHUX aIMIHICTPATOPIB
peectpiB (cuctem) abo Jep’KaBHUX OPraHiB, IO
MiATBEPIUKYIOTh BIICYTHICTh TaKOro JOCTYILY,
a 3a 1X BIJICYTHOCTI — CKpiH-KOIIii BeO-CTOPIHOK
HEIOCTYIIHHX PEECTPIB (CHUCTEM) 3aBaHTAXKY-
IOTBCS JIO PEECTPY.

[Tpote mume 17 6epesns 2022 poxy MiHic-
TEPCTBO PO3BUTKY I'POMaJ Ta TEPUTOpPiid YKpa-
HU (@i o TekcTy — MiHperioH) iHpopMyBao
npo BimHoBiaeHHs poborn €JIECCBY, a Bxke
22 6epesnst 2022 poxy ¢pakTHuHO OyJI0 BiAHOB-
nero pobdory IITHAIIiB, 30kpema, /uis HaJaHHS
aZMIHICTPATUBHUX TOCIYT y cdepi OyaiBHHUII-
TBa. TaKUM YMHOM, YAaCTKOBO OYyJIO BiJTHOBJICHO
Ha/JaHHS aJMIHICTPAaTUBHHUX IOCIYr y cdepi
OyIiBHHIITBA IIOJI0 00’ €KTIB OyJIiBHUIITBA, PO3-
TAIIOBaHMUX Ha TepuTopisx Binuunpkoi, BommH-
cpKkoi, JlHinpomerpoBcekoi, JKutoMupchkoi,
3akapnarcekoi, IBano-®dpankiBcekoi, Kiposo-
rpajacekoi, JIbBiBChKOi, Onmechkoi, [TonTaBchkoi,
PiBaencbkoi, TepHOMiIbCHKOI, XMETbHHIIb-
koi, Yepkacbkoi Ta YepHiBerpkoi oOMacTei.
3okpema, €JIECCBH Oyino BiTHOBIECHO HaJaHHS
yCIX aJIMiIHICTPAaTUBHUX TOCIYT, K1 HaJ|aBaJIUCh
710 TIOYATKY B1MHHU, 30KpeMa: 3aBaHTaKE€HHS MPO-

€KTHOI JIOKyMEHTallii Ha OyZiBHULITBO 00’ €KTIB,

5 Odiuifinuit  caiitr ~ Minperiony.  URL:

https://www.minregion.gov.ua/press/news/
vidnovlyuyemo-robotu-yedynoyi-derzhavnoyi-
elektronnoyi-systemy-u-sferi-budivnycztva-yedssb/
(mara 3BepuenHs: 15.05.2022 poky).
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NPOBENEHHS eKCHepTH3H 00 €KTiB, BUAaYa
MIiCTOOY/IIBHUX YMOB Ta 0OMEXEHb, OTPUMaHHS
npaBa Ha BUKOHAHHS IIATOTOBYMX Ta OyiBENb-
HUX POOIT Ta IHIIUX, TPUHHSITTS 00’ €KTIB B €KC-
IUTyaTarito.

Pasom i3 TuM, Ha jkajgb, BKa3aHi il He
OynM MiIKpimuieHI HOPMaTHBHO-TIPABOBUM ITiJI-
IPYHTSM, 30KpeMa, He BHECEH1 3MIHM JI0 paHille
NPUIHATAX Ta YWHHUX mocTtaHoB KabiHety
MinictpiB Ykpainu, ski oOMeXyBalu IpaBa
IPOMAJISIH 100 OTPUMAHHS aIMiHICTPAaTUBHUX
nociyr!'s.

Ha mamy nymKy, sSIKIO CHUCTeMaTH3yBaTd
npoOIeMHI MUTaHHS, SKI BUHUKIU B pe3ysbTari
30poitHoi arpecii Pocii momo Ykpainu Ta 3ampo-
Ba/DKCHHS BOEHHOTO CTaHy B HallIii JepxaBi, TO
BapTO 3a3HAUYUTH MPO HU3KY 3aBJIaHb Ta OKpe-
MHX aCTEKTIB, IO MOTPEOYIOTh HEraifHOTO BUPI-
HICHHS Ta BPETYIIOBAaHHS JUISI ONEPAaTHBHOTO
BHECEHHsI 3MiH Y 3aKOHOJJaBCTBO 1 3a0€3MeUCHHS
MOJAJIBINOT Oe3yNMMHHOT POOOTH YyCiX Taly3eu
E€KOHOMIKM B TWJIy (Ha TEPUTOPISLX, /1€ HEMaAe
aKTHUBHUX OOHOBUX JIii).

[To-nepire, BiICYyTHICTH CHUCTEMHOTO M-
X0y Yy TIpaBOBOMY BpETYJIIOBaHHI

YAaCTKOBOI'O BIJHOBJIEHHA abo

MIATaHb
BiHOBIIEHHS,
PO30JIOKYBaHHS MPOIECY HAJaHHS aJMiHICTpa-
TUBHUX TOCTYT y cepi OyaiBHUIITBA.
[To-nmpyre, BiACYTHICTh YITKOi KOOpAMHAILIL
J{ EHTpaJbHUX OpraHiB JEep)KaBHOI BIaJM Ta
OpraHiB MICIIEBOTO CaMOBPSITyBaHHSI 010 PO3-
MOJIUTYy MMOBHOBAKEHB; BIJICYTHICTh BU3HAUCHHS
TEPUTOPIATILHUX Ta YACOBUX MEX HaJIaHHS aMi-
HICTPAaTUBHUX MOCIYT y cepi OyaiBHHUIITBA.
ITo-Tpere,

ACPIKATCIICM CJICK-

TPOHHOI ~ CHUCTEMH Yy  [UIIX  Oe3meku

y TepHuid MICSAIb Bifl 3ampOBAHKEHHS BOEH-
HOro cTaHy Oyn0 3a0JIOKOBaHO JOCTYN J0

16 AqmiicTpatuBHi mociyrd y cdepi OymiBHHUII-
TBa mijJ yac BoeHHoro craHy URL: https://everlegal.ua/
administratyvni-poslugy-u-sferi-budivnytstva-pid-chas-
voennogo-stanu (xata 3sepHeHHsA: 15.05.2022 poky)
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yCiX peecTpiB, 3aKpUTI CTOPIHKH ITyOIIYHOTO
MopTagy Ta eJeKTPOHHOro kaOiHeTy 3a0ymoB-
HUKAa, THMYacoBO He (YHKIIIOHYBaB pPEECTP
PEUYOBHX IpaB, KaJacTpoBa KapTa Ta JAep:KaBHUI
3eMeNbHUHN KaJacTp, 110, Y CBOIO YEpry, CTPUMYE
HU3KY TIPOIECIB y HaJaHHI aJMIHICTPAaTUBHUX
MOCIYT B OyMiBHUIITBI, OCKUIBKY HA/IaBIIN OJTHY
13 mocayr (BIAKPUBIIM JJOCTYII 10 €JEKTPOHHOTO
kaOiHeTy 3a0y0BHHKA), HACTYIHY aJMIiHICTpa-
TUBHY MOCIYTY Cy0’€KT OyIiBeNbHOI TisSUTBHOCTI
HE CIPOMOXKHHMM oTpumaru (YKJIacTH JOTOBIp
OPEHIIM 3eMEeJNbHOI1 MIISHKHU TIiJ 3a0yJ0BY YU
IIPOJIOHTYBAaTH MOro Ha HOBUM CTPOK TOLIO).

[To-ueTBepTe, HOPMATUBHO-IPABOBE pETY-
JIIOBaHHS BITHOCHMH y cdepl HaJaHHS aJMiHi-
CTPAaTHBHUX TOCIYT y OyOIBHHITBI po3po0Iis-
€TbCS 13 3aTPUMKOIO, MICIS TOTO SIK (haKTHYHO
BIPOBAKYIOTHCSI HOBAITii.

Yepe3 mepernideHi (HakTopu, B TOMY YHUCII
I 4YacTKOBE, a HE IOBHE BIJIKPUTTS PEECTPIB,
HEMOXKJIUBICTh 3a0€3II€YEeHHs] CTOBIJICOTKOBOIO
3aXUCTy MPOIECY HaTaHHS aIMIHICTPaTUBHUX
nocnyr B OyniBaunTei uepez €JIECCH, 3anu-
MIAETBCS CYTTEBO YCKJIQJHEHOI poOoTa mij-
MIPUEMCTB Taiy31 OyZiBHHIITBA Ta 3a0e3MeUeHHS
IpaB TPOMAJSAH OO BIIIIKOTYBAHHS IIKOIH,
3aB/IaHOI iX MalfHy BHACTIOK BIHCHKOBUX Miil.

[Ipore BapTO TaKoX BIAMITHTH U TO3H-
TUBHI 3pyIIeHHs y c¢epi OyniBHUITBA MiJ 4yac
Ii1 BOEHHOTO CTaHy. 30KpeMa, MOosIBy B JOAATKY
«Ilopran His» posainy «llomkomkeHe MaitHO,
KU BKJIIOYEHO SIK aJMIHICTPaTUBHY IOCIYTY
y ¢GopMi TTOBIJOMIIEHHS TIPO TOIIKOKEHHS a00
3HUIICHHS CBOEI HEPYXOMOCTI BHACIIZOK Biid-
cpKoBoi arpecii Pocilicekoi ®enepauii; 3arBep-
JOKCHHS CIIeliaibHOi (opMU  IeKimapamii s
OTPUMAaHHS TIpaBa Ha 3MIHCHEHHS OYy/IiBEIBHOI
JISUTBHOCTI, SIK 3aMiHY paHille 10401 CUCTEMU
BHJIa4l JIIEH311; CIPOIICHHS MPOLEIypH Tij-
BunieHHs1 kBamidikanii [T (romoBHMA iHXe-
Hep mpoekty), ['AIl (ronoBHuil apxiTekTop
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IPOEKTY), BIAMOBIAAIBHOI 0COOM 3a TeXHAIISA
Ta IHIIMX EKCIIePTiB; BBEICHHS MOPATOPil0 Ha
MIPOBENICHHSI TIEPEBIPOK OyIiBEILHUX 00’ €KTIB;
pO3poOKa MPaBOBOTO PETYIIOBAHHS 3BEICHHS
MOIYTbHHUX OYIMHKIB, K TUMYaCOBUX CIOPYI
JUTSL TIPOKUBAHHS 0C10, MOCTpakaaJInuX BiJ Biid-
CBKOBOI arpecii; 3ampoBajpKeHHS OOCTEKEHHS
3pyiHOBaHUX OyiBeIb Ta CIOPYH 32 HOBHUM
MOPSIIKOM Ta 6araTto 1HIIOTO.

BucnoBknu

Ha cporogni Hama aepskaBa 3iIITOBXHY-
Jach 3 BIHCBKOBOIO arpeciero 3 0oky Pociiicbkoi
®deneparrii, ika Ha pa3i HE MaJia )KOJTHUX aHaJIO-
TiB y MUHYJIOMY, TOMY HOpMaJti3aiist (yHKI1OHY-
BaHHS JIEPKaBH Ta yCiX CKJIAI0BUX il EKOHOMIKH
notpelye dacy. 3BakalouM Ha T€, 110 BOEHHUM
CTaH, OYCBHUJIHO, Oyle TPUBAINM, HEOOXITHOIO
€ po3poOKa Ai€BUX MPABOBUX MEXaHI3MIB s
cthepu OyniBHUIITBA.

HeoOxigHo koHCTaTyBath Oe33amepedyHicTh
noTpedu y cucremMaru3alii mpoueciB Ta mudpo-
Bi3allli HaIaHHS YCiX aIMIHICTPAaTUBHHUX IMOCTYT
y OyIiBHHIITBI B TIEPiOJ [1ii BOEHHOTO CTaHy, 3pO-
3yMITH HaCKUIbKH TaKi Mpouecu Oy1yTh MOXKIIU-
BUMH 3315 30€peKEHHsI Ta 3aXUCTy EPCOHAIb-
HUX JaHUX CIOXHBAYIB TaKUX TOCIYT, a TAaKOX
rapaHTyBaHHA LU(pPOBOi Oe3neku JepikKaBH
B IiJlIoMy. MU mepeKkoHaHi, 10 BHUKOPUCTAHHS
3aco0iB  MiHIMI3allii BTpy4YaHHS JIFOICHKOTO
¢axTopy y mpouec HaJaHHsS aAMiHICTPATUBHOI
MOCJIYT B MOEAHAHHI 13 HAJIGKHUM iX 1TU(ppoBUM
3aXMCTOM MiJBHINUTH €(EKTUBHICTb POOOTH
rany3i OyIiIBHUITBAa y HEpioJ BOEHHOTO CTaHY,
HAJaCTh peallbHy MOKJIMBICTD JIepKaBi TapaHTy-
BaTH TPABO Ha JKUTJIO JJIs 0Ci0, siKi Horo BTpa-
THJI BHACJIIJIOK POCIMChKOT arpecii, 1110 € OTHI€0
13 MIEPIIOTIOYATKOBHX 3a/1a4 KpaiHU Ha ChOTOJIHI,
a TaKoK 3a0e3MeYuTh TMOJANbIIe SKICHE Ta
IIBUJIKE BIIHOBJICHHS YKpaiHU B IIOMY.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 02/22

WWW.UNI-GOETTINGEN.DE/REOS



NOTES



Recht der Osteuropdaischen Staaten (ReQS)
Issued quarterly
Passed for printing: 28.04.2022



